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Appeal to the Conscience of the Practicing Bar 


By JOSEPH O’MEARA, JR.* 


THE IMPACT of the war will inevitably produce vast and profound, if not revolu- 
tionary changes in our economic and political arrangements, putting in jeopardy 
our democratic way of life. The ominous shadow of these changes that press 
upon us, due to the ascendancy of Force in so large a part of the world, gives 
rise to the question: What can we do about it? More particularly: What can 
the lawyer, as a lawyer, do about it? That leads to the deeper question of the 
role of Law in the successful functioning of the democratic process. For if 
democratic institutions and procedures are to survive the increasing pressures 
of this new and changing world, they must meet the pragmatic test—they must 
do the job. 

Democracy is possible only to the extent that people are willing to play the 
game according to the rules, without resort to violence to settle their disputes. 
That presupposes an abiding faith in the justice and efficacy of peaceful methods 
of adjustment. The final arbiter is a verdict expressed at the polls. But in their 
bearing on concrete individuals in actual circumstances, disputes of every kind, 
| great and small, are resolved, in last analysis, by the courts of the land. 


OO  ——— 


How well are they doing the job? It is time to inquire. It is time, at this 
critical juncture, for a continuous, searching scrutiny of the actual, day-to-day 
operation of the judicial process. It is time, too, for an examination of con- 
science by the practicing bar; for lawyers representing clients—and their 

professional attitudes, inclinations and methods—are inseparably a part of the 
judicial process. And this points the way for the lawyer’s contribution—for the 
contribution of the lawyer as a lawyer—now and in the troubled times ahead. 
Are there better ways of choosing judges? 
Meantime, and under whatever system of selection, judicial functions must 
i be so organized and coérdinated as to bring judicial energies to bear with 





*Of the Cincinnati Bar. 
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maximum effectiveness. How can this best 
be accomplished? How far can it be accom- 
plished by exercise of the rule-making power 
without injury to the democratic values and 
processes it is our purpose to conserve? 

In particular it is urgently required to revise, 
and, indeed, to repudiate and cast off our com- 
placent acceptance of the phoney justice ground 
out by so many so-called minor courts. Because 
they deal with small sums and petty offenses, 
these courts are widely supposed not to matter 
much. In point of fact, their extensive and 
intimate contact with great numbers of people, 
for whom they symbolize the Law, gives them 
a paramount importance. 

In short, ways must be found to meet what 
the times increasingly demand of the judicial 
system—not only justice but seasonable justice 
without the piling up of costs men can’t afford 
to pay. 

Here, then, is the lawyer’s opportunity—to 
bring to bear on these problems his special 
competence and all his ingenuity. It is more 
than an opportunity; it is a professional duty— 
an obligation made ever more urgent by the 
mad course of events. For if faith in orderly 
procedures is to live through the ordeals con- 
fronting us, the results of those procedures 
must square with just expectations. 

Much has been accomplished in the recent 
past. Means and measures for further progress 


[Vor. 24 


are at hand, waiting to be availed of. Many 
of these are included in the program adopted by 
the House of Delegates of the American Bar 
Association in 1938. What is required is a 
wider, keener appreciation of the urgency of the 
case; a better understanding by more lawyers 
of the proposals that have been advanced to 
meet the necessities of the situation, and of the 
experience with those proposals where they 
have been tried; and, more than all, the will to 
meet the issue. 

To that end, in every state and city, the or- 
ganized bar should sponsor organized study and 
discussion of the actual workings of the Law, 
of the causes of popular dissatisfaction, of the 


. possibilities of improvement; and so activate 


the profession, arouse it to a full sense of its 
responsibilities and spur it on to do what must 
be done. Not sometime, now; for the sands 
run out. 

As the Chief Justice has recently admonished: 
“You can not maintain democratic institutions 
by mere forms of words, or by occasional pa- 
triotic vows. You maintain them by making the 
institutions of our Republic work as they are 
intended to work. Here lies your responsibility 
with respect to this sphere of democratic action 
in translating the law of the land into the de- 
cision of particular controversies so that every 
citizen may be assured of equal justice accord- 
ing to law.” 


Grinnell Essay Presents Opportunity for Progressive Courts 


Your Editor has a notion that anything called 
an essay is likely to be slighted by readers. 
Whether right or not he is impelled to com- 
ment upon the Grinnell essay concerning judi- 
cial power in the field of courtroom evidence, 
published in our recent August number. The 
present purpose is to direct readers to this 
essay because we believe that Mr. Grinnell has 
found a precise and sufficient answer to the 
problem that for thirty years evoked more con- 
troversy than any other single feature of 
judicial administration. 

“To What Extent May Courts Under the 
Rule-Making Power Prescribe Rules of Evi- 
dence?” 

The title evidently means by “rules of evi- 


dence” the rules pertaining to proof. These 
rules are a part of procedure. The topic, then, 
is the extent of judicial authority to prescribe 
(i.e., to announce for future guidance, without 
regard to pending litigation) rules that amplify 
or amend existing procedure. 

This is distinct from the accustomed power 
of a court of last resort to declare a new rule, 
either procedural or substantive, for the sake 
of justice in a case awaiting decision. The 
forthright, unanticipated declaration of a new 
rule, usually made reluctantly, had its origin 
at a remote time and in our times has not pro- 
voked any considerable body of criticism. It is 


not here under discussion. It is mentioned only 
because, as a means of improving the quality 
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of justice, it lacks the reassuring character- 
istics of the recently developed mode of making 
rules which is implied today by the word “pre- 
scribe.” 

Let us proceed to brief quotations from the 
essay which will speedily disclose the basis of 
our author’s simple and obvious theorem: 


“In Funk v. United States (290 U. 8S. 371), 
in 1933, the Supreme Court, recognizing the 
‘capacity for growth of the common law,’ said, 
‘a rule of evidence at one time thought neces- 
sary ... should yield to the experience of a 
succeeding generation whenever that experi- 
ence has clearly demonstrated the fallacy or un- 
wisdom of the old rule.’ Admitting that con- 
gress had the power to change the rule, yet, as 
it had not done so, the court ‘being called upon 
to decide the question,’ considered it its ‘duty 
...if it possess the power, to decide in accord- 
ance with present day standards of wisdom and 
justice.’ The court then decided that it had the 
‘power,’ and, thereupon, over-ruled its earlier 
opinions in regard to the competency of a wife 
as a witness, thus establishing a new rule for 
future litigation. ... 

“In the opinion in Funk v. United States, the 
court spoke of its ‘duty, if it possess the power.’ 
I respectfully suggest that this statement puts 
the cart before the horse, and that the more 
accurate statement would be, ‘it has the power 
if the duty is imposed upon it.’ The bench and 
bar have developed the habit of thinking, talk- 
ing and writing, about ‘the rule-making power’ 
of the courts—a phrase used in stating the sub- 
ject for this paper. . .. according to my impres- 
sions of the past twenty-five years or so, the 
word ‘power’ tends to stir the antagonism, or 
prejudices, of many lawyers, and, consequently 
to interrupt clear thinking. If we remember 
that under our American constitutional system 
nobody has any ‘powers,’ except as incidents of 
‘duties,’ we can think more clearly, because we 
will have to analyze the duties in order to dis- 
cover the powers.” 


We suggest that this note should end with 
Q.E.D. Are there any objections? 





In the thirty years of struggle to improve 
and unify judicial procedure, and so make 
judicial responsibility for its output more real- 
istic, the most pointed attack on legislative 
assumption of power in this field was Wig- 
more’s editorial in Illinois Law Review 
(23:276) which was reproduced in _ this 
JOURNAL (20:159, Dec., 1936) and is again 
printed in this number. For a time there was 
no response, and then the United States Law 
Review published a long and well documented 
article written by Harry Hibschman, which 
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proved conclusively that no state afforded any 
proof of acceptance of the Wigmore argument. 
So far as tradition and practice are concerned 
the judiciary generally in state and nation had 
to that time rather scrupulously avoided any 
program that would indicate acceptance of the 
principle of autonomous rule-making power; 
and naturally there was no evidence that the 
judiciary realized a duty. Doubtless research 
would have disclosed some scattered instances 
of rule-making in the course of deciding cases 
on appeal, and many more assertions of a sense 
of duty, but duty frustrated. 

There is possibly some relevance in the fact 
that after Wigmore wrote in 1936 the supreme 
court of Nebraska formally declared its duty 
and its power to regulate the entire legal pro- 
fession of the state, and at the same time pro- 
mulgated its prescribed rules for the govern- 
ment of the bar. About the same time the 
Kentucky supreme court declared that the rules 
it had prescribed for bar government were 
founded, not on the statute intended by the 
legislature to delegate rule-making power, but 
upon what we may now call an inherent duty 
and an implied power. 





It may be pertinent to consider the founda- 
tion for the rules that are so commonly made 
by. trial judges for the convenience of both 
court and counsel, and often apply only to a 
single county or single circuit. Such rules deal 
with local court practice and define the prac- 
titioner’s course in minor steps. This is a small 
function, and yet a necessary one. Uniform 
legislation concerning these lesser matters 
could not be expected to meet all needs. It is 
submitted that law relatively unimportant is 
nevertheless law, and we have here an instance 
of autonomous rule-making. 

Dean Wigmore reduced his theory to as few 
words as possible. We presume that the decla- 
ration of rule-making power in the judiciary 
means a power to be exercised by the judges 
of a constitutionally created court. A statutory 
court has the duty and power to make needed 
rules not already imposed by the legislature, 
and also, under statutory delegation of power, 
to make a complete code. The balance of powers 
and duties is obvious. But the constitutional 
court does not share its duty with any other 
organ of government. 

Consider one of the states in which the 
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supreme court has prescribed a code of pro- 
cedure after the adoption of an act that pur- 
ported to delegate power; suppose that the 
legislature assumes to repeal the enabling act 
and all the rules made under it. And suppose 
that the supreme court in that state, being a 
constitutional court, is convinced of the sound- 
ness of Frank Grinnell’s theorem, and in a test 
case asserts its duty and power, under the con- 
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stitution, to regulate procedure. Such a court 
would be in the same position as that taken by 
the Kentucky supreme court at an early stage 
in the history of the unified State Bar. 

And finally, if the general course of events 
continues, why should we not expect some other 
state supreme court to undertake the revamp- 
ing of procedure, civil, criminal or both, with- 
out a professed enabling act? 


Legislature Has No Power in Procedural Field* 


BY JOHN H. WIGMORE 


It is high time to raise a constitutional ques- 
tion which has long remained in abeyance. We 
assert that the legislature (federal or state) ex- 
ceeds its constitutional power when it attempts 
to impose upon the judiciary any rules for the 
dispatch of the judiciary’s duties; and that 
therefore all legislatively declared rules for pro- 
cedure, civil or criminal, in the courts, are void, 
except such as are expressly stated in the Con- 
stitution. 

This proposition we found on two bases: 
first, logic, as deduced from the constitutional 
terms; and secondly, policy, as verified by ex- 
perience. 


I, 


Legal Logic. The federal Constitution pro- 
vides (Art. I, Sec. 1) that “all legislative 
powers herein granted shall be vested in a Con- 
gress”; it further (Sec. 8) enumerates those 
powers, and in the judiciary field the only por- 
tion of power granted is (clause 9) “to estab- 
lish tribunals inferior to the Supreme Court.” 
Then in Art. III, Sec. 1, it provides that “the 
judicial power of the United States shall be 
vested in one Supreme Court and in such in- 
ferior courts as the Congress shall from time 
to time ordain and establish.” And in Sec. 2, 
distinguishing original and appellate jurisdic- 
tion, it permits “such exceptions and such regu- 
lations as the Congress shall make.” And in 
Sec. 3 it permits Congress to define the place 


*This editorial first appeared in Ill. Law Review, 
23, 276, under the title “All Legislative Rules for 
Judiciary Procedure are Void Constitutionally. 


of trial for a crime not committed within any 
state. 

Hence, all judiciary power, except the def- 
inition of certain parts of jurisdiction and the 
place of criminal trials, is in the judiciary, not 
in the legislature. That general power is a 
power to do all that courts have to do, i.e., a 
power to regulate their own procedure. 

The Illinois constitution is explicit: “The 
powers of the government of this state are 
divided into three distinct departments—the 
legislative, executive, and judicial; and no per- 
son, or collection of persons, being one of these 
departments, shall exercise any power properly 
belonging to either of the others, except as 
hereinafter expressly directed and permitted.” 
(Art. III). The general assembly (Art. IV, 
Sec. 22) is then forbidden to “pass local or 
special laws in any of the following enumerated 
cases,” which include “regulating the practice 
in courts of justice,” and “summoning or im- 
paneling grand or petit juries.” This does not 
grant a power, except by implication. But im- 
plication does not help, because Art. III forbids 
either department to exercise any other depart- 
ment’s power except as “hereinafter expressly 
directed and permitted.” Moreover, the impli- 
cation would conflict with the express provision 
of the later Art. III, Sec. 1: “The judicial 
power, except as in this article is otherwise 
provided, shall be vested in one Supreme 
Court,” etc., etc. In Sec. 29, it is further pro- 
vided that “all laws relating to courts shall be 
general and of uniform operation, and the 
organization, jurisdiction, powers, proceedings, 
and practice, of all courts of the same class or 
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grade, so far as regulated by law, .. . shall be 
uniform”; but of course the word “law” in- 
cludes judicial law as well as legislative law, 
and transfers no power from the judiciary to 
the legislature. 

Both constitutions provide that “each house 
may (or shall) determine the rules of its pro- 
ceedings.” But this is put in only to make 
each branch of the legislature independent of 
the other. Does any one suppose for a moment, 
if that sentence had not been found in the con- 
stitution, that the judiciary could arrogate the 
right to make or to control the legislature’s 
rules of proceedings? If not, then the silence 
of the constitution, in the judiciary article, as 
to judiciary’s rules, cannot be made a ground 
for the legislature to reach over its boundaries 
and attempt to regulate for the judiciary the 
rules of its proceedings. 

The truth is that the legislature has no more 
constitutional business to dictate the procedure 
of the judiciary than the judiciary has to dic- 
tate the procedure of the legislature. 


II. 


Policy. Rules of procedure (or, practice— 
whichever one pleases to call it) are much more 
competently determined and formulated by the 
judiciary than by the legislature. This for sev- 
eral reasons: 

1. The judiciary knows the needs better than 
does the legislature. Procedure is simply the 
way in which the judiciary performs its duties 
and exercises its powers. All the judges have 
been practitioners; they understand the point 
of view of client, practitioner, and judge. Un- 
der the judicial council system they avail them- 
selves of the experience of all practitioners. 
Their knowledge of the subject is the best. 

2. The judiciary is as nearly disinterested 
as any conceivable body could be. In so far as 
its members may have some bias as judges, it 
is counteracted by the professional opinion of 
the bar. 

38. The legislature has an inferior grade of 
knowledge. Its most qualified group is the 
judiciary committee; but the members of this 
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committee, though lawyers, are not selected for 
their special knowledge of procedure. That 
committee in no sense represents the best 
knowledge of the bar on procedure. 

4. The legislature—as experience shows— 
becomes the catspaw of a few intriguing law- 
yers, who from time to time secure an altera- 
tion of rules of procedure to serve selfish ends 
or to vent petty spite or to embody some per- 
sonal narrow view. 

5. The legislature, amidst the pressure of 
current political problems, and because of its 
slow-moving machinery, amends the rules of 
procedure only spasmodically and tardily. Many 
other subjects have the right of way in the 
legislature; but this subject can always have 
the right of way with the judiciary. 

6. The legislature, because its attention to 
procedure is casual only, amends the rules with 
patches only. These patches are never complete 
topics and are often inconsistent or defective 
or otherwise imperfect. 


III. 


Legal logic, then, is supported by practical 
policy. The logic which inexorably points to 
the judiciary power as the sole constitutional 
power to make rules of procedure for the prac- 
tice of the courts is not a doctrinaire logic. It 
is supported by sound policy and practical ex- 
perience. 

Why, then, will not some courageous counsel 
take an early opportunity to assert before a 
Supreme Court the following propositions of 
law: 

1. All rules of procedure in courts, not ex- 
pressly or impliedly prescribed by the consti- 
tution, fall under the judiciary power, for the 
purpose of making or changing them. 

2. All rules of procedure made by a Supreme 
Court are valid, notwithstanding any enactment 
of the legislature that may be inconsistent. 

3. All rules of procedure declared by the leg- 
islature are void, and have only such effect as 
the comity of the judiciary may give by fol- 
lowing them in the absence of any rule made 
by the judiciary. 





Readers of this paragraph may easily render a service to their profession 
by sending to the Judicature Society office the names of lawyers and judges 
who are interested in the problems discussed in its JOURNAL. To all such 


the JOURNAL will be sent free. 
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Pretrial Appreciated in IIlinois 


Illinois lawyers who attended their State Bar 
convention in June were enabled to get a defi- 
nite idea of pretrial hearings through the 
enterprise of Albert E. Jenner, Jr., chairman 
of the section on civil practice and procedure. 
The evening program on June 11 began with 
addresses on pretrial procedure by Judge Victor 
Hemphill, of Carlinville, Judge Joseph E. Daily, 
of Peoria and Judge Walter J. LaBuy, who 
presides over the pretrial calendar in the circuit 
court of Cook County. 

The pretrial conferences in four cases were 
made realistic by taking actual cases then pend- 
ing in the Cook County circuit court. For this 
demonstration Judge LaBuy presided and 
Thomas L. Owens and Chairman Jenner acted 
as counsel. The JOURNAL is informed that a 
stenographic copy of the proceedings is in the 
office of Secretary Stephens, Springfield, IIl., 
and iis available to interested persons. 

Judge Walter LaBuy’s address was a power- 
ful argument for saving time in trial courts. 
The great success of his term as chief justice 
was told in the JOURNAL of June, 1939. Pre- 
trial conferences in his court were begun by 
Judge LaBuy May 1, 1940. His statement in 
the Chicago Bar Record (May, 1940) deserves 
consideration by judges in all metropolitan 
courts: 

“It matters little whether cases have been pend- 
ing for years or for a few months, continuances 
are requested in a third of the cases on the eve of 
trial for the purpose of filing amendments, taking 
depositions, making discovery, adding new parties 
and various other reasons which should have been 


disposed of before the cases were added to the trial 
calendar.” 


PRETRIAL IN CHICAGO MUNICIPAL COURT 


The Chicago municipal court, the jurisdiction 
of which includes tort actions involving not 
more than $1,000 and contract actions of every 
kind, started pretrial hearings in a specially 
assigned courtroom September 4. A calendar 
of 3,000 cases has been made up for this branch, 


which will be presided over by Judge Oscar S. 
Caplan. 

The rule providing for this procedure is rule 
51 of an entirely revised schedule of rules. A 
committee of the Chicago Bar Association 
headed by Harry N. Gottlieb has been assisting 
judges of the municipal court in a revision of 
rules needed in order to coordinate practice in 
the municipal court with that in the state courts 
of Cook County. In volume of cases tried the 
Chicago municipal court is equalled only by the 
municipal court of New York City. 

All suits involving more than $200 are sub- 
ject to pretrial. The rule is virtually that of 
the federal courts. The available information 
makes it appear that bar leaders and the judges 
of this metropolitan court will make a genuine 
success of this practice. Meanwhile, of Cook 
County’s other courts, the superior court re- 
mains unredeemed so far as pretrial is con- 
cerned. 


PEORIA JUDGES COMPLIMENTED 


The three circuit court judges in Peoria, IIl., 
received an extended and complimentary notice 
in the Peoria Journal of May 4 because of the 
improvements effected through pretrial hear- 
ings. Judge Henry J. Ingram had informed the 
local bar association that in the next year jury 
fees would be about half of as much as for- 
merly, saving about $8,000. Judge Joseph E. 
Daily told of a clean up of deadwood on the 
calendar, leaving but ten of seventy-two cases 
to be tried, and said that all jury cases filed 
before July 1 would be on a pretrial call in 
September, with the expectation that they 
would reach trial within four months, as against 
twelve to eighteen months when the lists were 
clogged. The two local papers each carried 
an extended article concerning court progress, 
and one also an editorial. Mr. John M. Niehaus, 
Jr., in thanking Judge Joseph Moynihan, 
Detroit, for his assistance, assured him that the 
Peoria Bar Association was fully convinced of 
the value of pretrial hearings. 





A cursory examination of legal history brings out the fact that arbitration 
and conciliation are among the oldest, and have always been the most rational 


and effective methods of adjusting many types of civil disputes.—Charles G. 
Haines. 








Octoser 1940] 


REVIEW BY MOTION FoR NEw TRIAL 73 


Reviewing Cases by Means of Motion for New Trial 


By WILLIAM WIRT BLUME* 


IN THE latter part of the year 1825 Robert An- 
derson, a silversmith of the firm of Lewis & 
Anderson, disappeared from Detroit under cir- 
cumstances which caused many people to fear 
that he had been murdered. An examination 
of his shop revealed that much valuable prop- 
erty had also disappeared including a number of 
watches which citizens of Detroit had left with 
Anderson to be repaired. The whole matter 
was widely discussed and led to much excite- 
ment. The dénouement came on October 25, 
1825 when the Detroit Gazette announced that 
one John Reed had been arrested in Buffalo with 
some of the watches “taken by Anderson.” 
This tame solution of what promised to be a 
first-class murder mystery left for determina- 
tion the more prosaic question of whether the 
watches left for repair had been bought from 
Anderson without knowledge of their owner- 
ship or had been obtained with such knowledge. 
When in the course of time (1828) the case 
came on for trial, it was difficult to find persons 
to serve as jurors who had not heard of the 
case and who had not formed or expressed opin- 
ions as to the guilt of the accused. The first 
juror called to the book was challenged by the 
defendant and upon his voir dire admitted that 
he had formed and expressed an opinion and 
that he was of the same opinion still. He stated 
further, however, that his opinion had been 
based on common rumor and that he felt him- 
self competent to render justice in the cause. 
The trial judge, a member of the Supreme Court 
trying cases on circuit, held that the juror was 
competent to serve and overruled the challenge. 
In so ruling, as it turned out later, the trial 
judge made an error, but the effect of the error 
was immediately cancelled by the exercise of a 
peremptory challenge. In thus correcting the 
error of the judge the defendant used one of his 
two peremptory challenges and was forced to go 
through the empaneling process with only one 
peremptory challenge at his command. Chal- 
lenges for cause to other members of the panel 


— 
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were overruled, and we may safely guess that 
the attorney more than once looked longingly 
upon the remaining challenge, not daring yet to 
use it. While the attorney hesitated, the em- 
paneling process came to a close with the 
second peremptory challenge still unused. Then 
what had been an asset carefully to be guarded, 
became a tell-tale stain dangerous to reveal. 

It is probable that no one was surprised when 
the jury found the defendant guilty or when his 
attorney moved for a new trial; the surprise 
came when the supreme court, to which the mat- 
ter had been referred, granted the defendant’s 
motion. The defendant had been caught with the 
watches in his pocket; his knowledge of their 
ownership generally had been assumed. The 
court held, however, that Sibley, the trial judge, 
had erroneously overruled the challenge for 
cause and as the defendant had been compelled 
to correct the error by using one of his peremp- 
tory challenges, he was entitled to another trial. 
In answer to an argument that the prisoner had 
suffered no injury as the result of the error, 
Judge Woodbridge, the presiding judge, in a 
well-written opinion,’ stated that “the law 
presumes an injury, whenever a legal right is 
violated” and that “however faint the rational 
hopes of the prisoner may be of obtaining a 
different verdict, at another time,” the motion 
should be sustained. 

Following the announcement of the court’s 
decision, John P. Sheldon, editor of the Detroit 
Gazette, in an editorial entitled “Progress of 
‘The Perfection of Reason’ in Michigan” re- 
ferred to the decision as one which “to the 
uninitiated” appeared very remarkable “though 
emanating from our truly remarkable Bench.” 
After calling attention to the fact that the 
obnoxious juror had been set aside and that the 
defendant had failed to exhaust his peremptory 
challenge, the editor wondered how the error 
had caused any harm. Judge Woodbridge and 





1, This opinion will appear in Transactions of the 
Supreme Court of the Territory of Michigan 1825-1836, 
Blume ed., now in preparation. 
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Chipman, according to the editor, had given 
opinions in favor of a new trial although “they 
were satisfied with the fairness of the trial, and 
that the verdict was just.” Judge Sibley, the 
trial judge, now sitting as a member of the 
Supreme Court, was quoted as having said that 
“he could learn of no injury to the prisoner by 
the decision” and that “the verdict to him was, 
at the time, perfectly satisfactory.” “It was 
true, he said, the prisoner had been deprived of 
a fixed right—but it was a bare right—a thing 
in the abstract, and absque injuria.” The editor 
continued : 

“To men of plain common sense, we think the 

above decision of the learned majority of the Su- 
preme Court will be thought a curious thing; and 
they will wonder at the little knowledge which the 
people in general possess of the science of law— 
they will wonder, too, that law should differ so 
widely from common sense and justice.” 
To support his views or, more probably, to heap 
ridicule upon the court, the editor concluded his 
article with “a few principles from authorities” 
as follows: 

“New trial depends upon the legal discretion of 
the court, guided by the circumstances of the par- 
ticular case, with a view to substantial justice. 3 
Bl. Com. p. 388.—1 Burr. 397. 

“New trial will not be granted where substantial 


justice has been done. 1 Mass. Rep. 227—1 Pick. 
42. 


“The court will take in consideration how the 
mistake of the judge was material, and grant a 


new trial accordingly. 3 John. Rep. 528—10 John. 
Rep. 447. 


“The court will not grant a new trial, where there 
is good reason to believe the party could not have 
been injured by the mistake of the judge. 2 Caines 
Rep. 129.” 

The question raised by the editor of the Ga- 
zette as to the scope and purposes of appellate 
review are as timely now as they were in 1829, 
and we find people still wondering “that law 
should differ so widely from common sense and 
justice.” To the “uninitiated” it still seems 
strange that a case should be reversed for errors 
in procedure when from the whole record it ap- 
pears that the right result was reached—that 
justice has been done. But, before discussing 
this matter further, it may be of interest to 
turn back to 1829 long enough to note that 
Sheldon was cited for contempt because of his 
editorial and was fined $100.00. He refused 
to pay the fine and was committed to jail where 
his friends gave a dinner in his honor (his 
brother being sheriff and in charge of the jail). 
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A plan was formulated under which his friends 
were to pay his fine at not more than a shilling 
a person, but whether this plan was ever carried 
out does not appear. In re Sheldon became a 
cause célébre, not because of the original con- 
troversy over the scope of appellate review, but 
because of the more exciting issue raised as to 
the freedom of the press.” ' 

By way of introduction to Orfield’s' Criminal 
Appeals in America Dean Roscoe Pound says: 

“If one looked at the matter with no knowledge 
of its history and as something to be established 
de novo on the basis of modern conceptions of so- 
cial control, it would seem that where life or liberty 
is at stake, as in a criminal prosecution, a rational 
re-examination of the whole case after trial, at 
least at the instance of a convicted accused, to be 
made by a tribunal insuring the best judicial power 
in the jurisdiction, in order to insure that justice 
has been done, would be a matter of course.” 


In describing the type of review that would 
best fit “modern conceptions of social control,” 
Dean Pound has described a type of review that 
was “a matter of course” in many jurisdictions 
of the United States in the early part of the 
1800s. Prior to the destruction of the circuit or 
nisi prius systems, motions for new trial were 
heard by the highest judges sitting in bank and 
upon such motions it was possible to have “a 
rational re-examination of the whole case” in 
order “to insure” that “justice” had been done. 
With the destruction of the circuit systems and 
the emergence of our present-day appellate 
courts, power to pass on motions for new trial 
was transferred to the trial judge and the tri- 
bunal “insuring the best judicial power in the 
jurisdiction” was no longer able to exercise this 
highly rational method of review. 

In the January issue of the Michigan Law 
Review* the present writer suggested that we 
should abandon our efforts to develop a rational 
scheme of review out of the ancient proceeding 
in error and that we should go back to the 
simple practice of moving for a new trial before 
the highest court in bank. It was recognized, 
however, that additional burdens should not be 
placed upon our already overburdened appellate 
courts. As there stated, 


“An alternative plan would be to require each 


2. Opinions in this case will appear in Transactions 
of the Supreme Court of the Territory of Michigan 
1825-1836, Blume ed., now in preparation. 

3. Vol. 38, p. 338 (1940) (“Circuit Courts and the 
Nisi Prius System: The Making of an Appellate 
Court’). 
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circuit judge to reserve all motions for new trial 
for hearing at a certain time and to assign two 
other circuit judges to sit with him on the hearing 
of such notions. The circuit judges sitting in bank 
would review the cases to see if justice had been 
done and all right to review would there end. The 
supreme courts would settle and unify the law by 
selecting cases for review. Under this plan the 
burdens of the supreme court would be lessened, 
and the advantages of the circuit systems, in a 
large part, restored.” 


This plan has reference to both civil and crim- 
inal cases, jury and non-jury. 

In suggesting the above plan the writer real- 
ized that certain objections would have to be 
answered. One objection to the old circuit sys- 
tem was the fact that the judge who presided 
over the trial on circuit was also a member 
of the court of review. It was feared that the 
judges might agree tacitly to overlook each 
other’s errors. The possibility of such agree- 
ments had the effect of undermining public con- 
fidence. Under the plan now suggested all 
suspicion of mutual back-scratching could be 
eliminated by so assigning the judges that they 
would never review each other’s cases. 

It may be objected also that the plan contem- 
plates the establishment of a new set of inter- 
mediate appellate courts with all the expenses 
and delay incident to such courts. In an attempt 
to answer this anticipated objection it is neces- 
sary to outline briefly the procedure that would 
be followed: 

1. Motions for new trial made during the 
term or within a certain period would be set 
for hearing at a certain time within the term. 

2. These motions would be argued before the 
trial judge and two other judges assigned to sit 
with him. 

3. Any person (not necessarily a party) con- 
templating a further review by the highest ap- 
pellate court could arrange for a stenographic 
recording of the arguments made on the motion 
for new trial. 

4. A transcript of the arguments and the 
record (including the evidence) would be sent 
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to the highest appellate court with a brief state- 
ment (not over one printed page) of reasons 
why the appellate court should review the case. 

5. If the highest appellate court should de- 
cide to review the case, it would do so without 
further briefs or oral argument. 

6. If the highest appellate court should de- 
cide not to review the case, review would be 
denied without opinion. 

7. A few cases might be made reviewable in 
the highest appellate court as a matter of right 
—for instance, criminal cases involving the 
penalty of death. 

If the procedure outlined should be followed, 
most cases would be reviewed and finally ended 
within a few weeks after trial and the expense 
involved should be no greater than that required 
under our present systems. By utilizing the 
time of the less busy circuit judges, no new 
judges would be needed and any intermediate 
appellate courts could be abolished. The size 
of the highest appellate court could be reduced. 
On the whole, the time for review would be 
shortened, and the cost of review greatly 
lessened. 

The writer does not wish to set up straw men 
so as to be able to knock them down. The exact 
details of the proposed plan are not important. 
What is important is a return to practice of 
reviewing cases by means of the motion for new 
trial—a practice which was lost more or less by 
accident in the development of our judicial sys- 
tems, 

The editor of the Detroit Gazette lived and 
wrote while the practice of reviewing cases in 
the highest court by motions for new trial was 
still in vogue, and it is not surprising that he 
was excited by the decision in U. S. v. Reed. 
If he had lived one hundred years later, re- 
versals for errors of procedure presumed to be 
prejudicial would have been so common that 
he would have let them pass without comment. 
Still he might have wondered “that law should 
differ so widely from common sense and justice.” 





There is still much to be done in the way of efficient organization of the superior 


courts of first instance everywhere. 


They need an administrative head with 
power, and responsibility for exercising it. 


Perfunctory headship, confined to 


presiding at meetings, is not the least cause of congested dockets.—Roscoe 


Pound. 
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Michigan Statute Recognizes Need for Three-Judge Trial Court 


DURING the middle decades of the nineteenth 
century there was a popular movement in lead- 
ing European nations to which is ascribed the 
adoption of jury trial in civil cases. The British 
example was followed for a time, and finally 
discarded. The reason for moving away from 
civil juries is ascribed to the earlier, or subse- 
quent, employment of three judges. The jury in 
criminal cases, as a check of officialdom, is still 
adhered to in these leading nations. The French 
tradition long has been three regular judges for 
civil cases in courts of general jurisdiction. (No 
judge sits in such courts who has not previously 
been well trained in inferior courts.) In certain 
other nations the civil trial bench is composed of 
one regular judge and two associates, who may 
be lawyers or laymen. While the unofficial judges 
may have little power, the systems retain them 
and take no interest in juries. In France, the 
three-judge trial court fully retains public con- 
fidence. 

It appears that the only trace of such a prac- 
tice in this country is the use in Vermont of 
two assistants to the judge, and this practice 
has existed from the time Vermont became a 
state. It has lived side by side with jury trial 
in law cases, although it would seem to be re- 
dundant and awkward in such trials. But the 
anomaly is no greater than the attachment of 
lawyers generally to jury trial of actions at law, 
and equally to trials without juries in nearly 
all chancery suits. 

In the courts of general trial jurisdiction 
(county courts) in Vermont the findings of fact 
must be by a majority of the three officials. As 
members of the county court bench the two 
special judges have equal powers with the presid- 
ing judge. They are elected in each county for 
two year terms, and rarely is a lawyer chosen 
for this office. The fact that lay assistant judges 
may overrule the regular judge has not served 
to effect a change in this constitutional system. 
The lawyers call them “side” judges, and under- 
stand that they generally “take their cue” from 
the presiding judge. A stronger reason for 


preserving the system is found in other duties 
assigned to these officials, who have general care 
of county property and may levy taxes for its 


upkeep; they serve as bail commissioners and 
jury commissioners and they take depositions.! 

The Vermont system appears to be more in- 
teresting than authoritative. In all other states 
the English tradition prevails. That is easily 
understood in view of the conditions that existed 
for a century, more or less, in most states. In 
the territorial period the classic English system 
was perfectly adaptable. Three judges were 
assigned, who went out to the settlements and 
tried cases and then met to discuss and decide 
appeals. The jury system moved westerly with 
the settlers. Later came statehood and the 
adoption of systems, and sometimes entire codes 
of law and practice from older states. The 
single judge, who became a local official, with 
juries in most cases, entirely satisfied a bar and 
a people who had never conceived of. any other 
system. At this time, under vastly changed con- 
ditions, the suggestion that in some cases jus- 
tice would be better served, especially as to 
popular satisfaction, by three-judge trials in 
civil cases, is met by only one objection—that 
it would increase expense. One may well ask, 
“How much is justice worth?” 

One might expect the bench to be neutral on 
the question of making three judges available 
when both bench and bar concur in the need. 
The fact seems to be that the judges are more 
favorable to the proposal than are lawyers, and 
this notwithstanding the fact that in the less 
populous circuits such trials would mean service 
away from the home district. Where there is a 
considerable number of judges in any single dis- 
trict the three-judge trial bench could be 
utilized without the slightest inconvenience. 

It may or may not be significant that in 
Michigan the 1939 legislative session produced 
an act intended to facilitate the three-judge 
bench, 

The history of this act has been supplied by 
Senator D. Hale Brake, a lawyer, who says that 
the idea was suggested to him by Judge Earl C. 
Pugsley, who presides in a three-county cir- 
cuit. 


1. A fuller description appears in this Journal, 
20: 192. 
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“The thought behind this bill,” says Senator 
Brake, “was that in tough cases it would be con- 
venient, if we had the machinery so that the judge 
could get some help, thus relieving somewhat the 
tension on the particular judge involved, but more 
expressly insuring a better result to the litigants, 
and frequently, as we believe, avoiding an appeal to 
the supreme court with its attendant expense and 
delay.” 


The full text of the act appears below.? 


For a generation Michigan circuit judges 
have had a state association which is recognized 
by statute. Owing to changes in spread of 
population and failure of the legislature to 
redistrict, the circuit judges have become ac- 
customed to assignment to serve outside of 
their home circuits. For four years there has 
been in Michigan a three-judge trial bench 
for the disposition of disciplinary cases filed 
against offending lawyers by State Bar official 
committees. “Disposition” is the right word 
in view of the fact that there has been only 
one perfected appeal by a lawyer so prose- 
cuted. This experience may play a part in 
bringing the new practice law into service. 

It is submitted that disbarment cases often 
are “tough cases.” But there are frequently 
cases that are tough for other reasons. Cases 
may be started in any circuit that involve public 
rights as against utilities, that involve construc- 
tion of statutes and of the constitution; elec- 
tions often involve litigation of difficulty and 
importance; in some cases the amount involved 
—and Michigan has its share of allocating mil- 
lions of dollars among competing heirs or claim- 
ants—makes a case one deserving, for the sake 
of judges and of litigants, a specially expert 
tribunal. 

We have hardly reached the desirable stage 
of supplying judges expert in particular fields 
of law for specially involved cases. But in most 
states there are judges who have mastered, in 
practice or on the bench, one or more of the 


2. Sec. 57a. When the judge or a substitute judge 
of any judicial circuit in this state, which has but one 
circuit judge, believes that he has before him for trial 
a case which presents unusual difficulties, either as to 
the facts or the law, he may apply in writing to the 
presiding circuit judge of the state for the assignment of 
two other circuit judges to sit with him in the trial of 
said case, and, upon the receipt of such application, the 
presiding circuit judge of the state may, in his discre- 
tion assign two other circuit judges of his selection to 
try said case with the circuit judge of said circuit. Said 
judges shall sit together in the trial of said cause, the 
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score of special kinds of substantive law, which 
are steadily increasing in number and moment. 
In the large centers the need for special judges 
is more readily met. And in such centers there 
is no reason why, when counsel agree, there 
should not be trial to a bench of three judges. 
In Detroit the circuit court has done this, and 
there appears to be no reason why it should not 
be done in any large city without a practice 
rule. 

It is not possible to suggest offhand all the 
instances when justice would be better served 
by a bench of three judges. We can include all 
cases involving protracted examination of wit- 
nesses. (As this is being typed a trial ap- 
proaches its fifth week in a courthouse just 
one mile distant from the writer’s desk. In 
the same court house less than a year ago a 
jury had to sit three weeks to hear testimony 
which induced the jury to declare that a testator 
was of sound mind when he made the State of 
Michigan his sole heir.) 

All cases involving any considerable sums and 
requiring expert testimony could better be tried 
to one judge, without a jury, or to three judges. 
Counsel should be much more disposed to waive 
the jury if permitted a trial before three judges. 
And waiver of jury is extremely common in 
Michigan, even in personal injury cases. 

The quoted act depends for use on the sugges- 
tion of the sitting judge and the approval of the 
presiding circuit judge of the state, who makes 
the assignments. The sitting judge may apply for 
authority when he “believes that he has before 
him for trial a case which presents unusual diffi- 
culties, either as to the facts or of the law.” 
The words “unusual difficulties” are sufficiently 
broad to enable a judge to have his responsi- 
bility shared, and his experience widened, in 
cases in which he is not disqualified but in which 
he feels embarrassment. Cases involving po- 
litical tension are not uncommon. Judges fre- 


judge in whose circuit such trial is being held presid- 
ing. In the event of the failure of said three judges to 
agree upon a decision in said cause, the decision of any 
two thereof shall be the decision of the court. 

Any circuit judge so assigned by the presiding cir- 
cuit judge of the state to assist in the trial of such a 
case shall receive no additional compensation for his 
service, but shall be paid his expenses in accordance 
with sections 59 and 60 of this chapter. 

The supreme court may make such rules, not incon- 
sistent with the statutes of the state, for the conduct of 
a trial in the manner hereinbefore prescribed, as may 
be deemed expedient. 
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quently expose themselves to the risk of unpopu- 
lar decisions through a sense of duty, and could 
see, in the trial of the same cases, entire 
confidence if the judgment depended upon three 
individuals. Such a judgment would be ac- 
cepted by the public as always right. It would 
be more likely as well to convince litigants and 
prevent appeals. 

There is nothing in the Michigan statute 
which makes an exception of criminal cases. 
Often criminal cases “present unusual difficul- 
ties,” as to proof and as to the public interests. 
Of course, the act would not warrant, nor would 
practice justify, a three-judge trial of a felony 
case without a waiver of jury trial. In Mich- 
igan since 1927 respondents have had the right 
to waive jury trial. A theory contrary to this 
rule is undefendable. The ancient Maryland 
rule was always right in saying that the privi- 
lege of jury trial implied the right to be 
tried by a judge without jury. By no other 
means could an innocent respondent expect jus- 
tice in a community inflamed against him, or 
prejudiced by reason of his color or nativity. 
In the first year following this enactment sixty 
per cent of all felony trials in the city of Detroit 
were without juries.’ 

Michigan judicial council reports do not rec- 
ord waiver of jury in criminal trials and there 
is probably no means for learning the number 
of jury waived cases throughout the state. But 
the latest report does show that in some coun- 
ties juries sat only three or four days in an 
entire year. 

Another feature of the act is that it applies 
only to one-judge circuits. Senator Brake says 
that before drafting the act inquiry was made 
of judges in the five two-judge circuits, and be- 
cause they indicated no interest they were omit- 
ted. There are also four circuits with three 
judges or more, and the assumption is that they 
may have three-judge trials whenever they 
realize a need. 

The only objection to the theory here dis- 
cussed has been on the ground of cost. A con- 
sideration of this objection should suggest 
strongly that the objection is based, not on any 
factual calculation, but upon the common and 
natural aversion to any unfamiliar practice. If 
the proposal were to require absolutely three- 
judge trials in any class of cases there would 


3. Goldberg: 28 Mich. L. R. 163 (1929). 
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be reasonable objections. Any positive limita- 
tion on the use of the jury is impossible. The 
jury is embedded in our constitutions. Three 
judges with a jury would not be impossible by 
any means, but it would involve an embarrass- 
ing division of powers in respect to innumerable 
trial rulings. 

Nor is the three-judge bench idea in any re- 
spect hostile to the right to jury trial. Jury 
trial is invulnerable as a right. On the other 
hand, jury trial depends upon an artificial divi- 
sion between cases traditionally tried to a jury 
and cases in which juries are rarely or never 
employed. Sensitiveness as to waiver of jury 
in civil cases is due largely to the belief—usually 
well held—that in certain cases the plaintiff, or 
more often the defendant, has a better chance 
to win a doubtful case by the verdict of minds 
untrained in analysis, law and all involved trans- 
actions. There is also the innate advantage that 
jury trial affords defendants, because of the 
greater opportunity for appeals and retrials. 
Delay is a powerful ally for all defendants ex- 
cept those of limited means. 

There are strong reasons for attachment to 
jury trial that need not be set forth. The im- 
portant fact is that jury trial is ordinarily bur- 
densome to the parties and to the state. The 
small fees paid for juries in all but one or two 
states are so far from meeting the cost that 
they might as well be abandoned. 

No argument is offered on behalf of reducing 
the number of jury trials. Three-judge trials 
could be utilized to a considerable extent and 
still be only a minor factor in the reduction in 
the number of jury trials which has been in 
progress in most states for a long time. Not all 
statistics are available, but in Detroit, where 
the trial court has won the confidence of the 
bar and the public, juries are waived in civil 
cases in a large majority of instances. This is 
the free choice of lawyers who, in these times, 
have to consider their own time as a big factor, 
often overweighing traditional advantages in- 
herent in jury trial. Because waiver must be 


by both sides it is apparent that lawyers make 
the choice voluntarily. Should they consider that 
the court would better serve in any case by as- 
signing three judges to a trial, they should be 
permitted to make the suggestion, and if the 
court should deem the case one of exceptional 
difficulty, for any of numerous reasons, the 
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court should so order. And since the special 
difficulties often bear down on the judge, the 
court should have, and presumably already has 
(subject to the ability to muster three judges 
and the waiver of jury trial) power to require 
trial by three judges. Such practice would es- 
tablish a proper balance and in time afford ex- 
perience. It would in time, where full statistics 
are kept, supply some data as to comparative 
cost to the public. 

Since such statistics are not available it is 
pertinent to consider opinions. Those offered 
by judges should be preferred. Judge J. W. 
Bird, Oklahoma, twelve years ago expressed an 
opinion as follows: 


“In place of a jury I suggest a hearing by three 
district judges, a majority of whom could render 
judgment. Two judges from neighboring districts 
would sit as associate judges. The question and 
danger of allowing incompetent testimony, errors 
in giving or refusing instructions and the various 
errors common in jury trials would be a thing of 
the past. A mis-trial would seldom, if ever, occur. 
Cases could be tried in one-half the time, to say 
nothing about the time taken in selecting and im- 
paneling a jury. The probability of an appeal to 
the supreme court would be practically eliminated. 

“I believe with this plan the court business of 
our state could be done and the dockets of the 
district kept up, with the same number of judges 
we now have, with less expense to litigants and 
taxpayers and with less time wasted by courts and 
lawyers. The business of the supreme court could 
be kept up with one-third the number of justices 
we now have, for there would be few appeals to 
the supreme court after a trial before three com- 
petent judges.” 


Ten years ago, when civil jury trial was more 
avidly diseussed than ever before or since, C. L. 
Baldwin, Wisconsin, estimated the cost of a jury 
to average $200 a day. 

“It is not necessary to argue that such a fact- 
finding body would be vastly more efficient and 
accurate than the average jury. 

“I would not confine the plan to civil cases, but 
let it extend to criminal cases as well, where a 
jury is waived... 

“I desire to emphasize and re-emphasize the 
point that the weakest link in our chain of admin- 
istering justice is the failure to find the facts as 
they exist. Where there is such failure the wrong 
can never be righted.” 


4. Jour. AJS, 12:185, quoting Wis. S. B. Bul. vol. 
1, No. 5. 
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As chief justice of the Boston municipal 
court Wilfred Bolster recently said that “the 
main work of the court is in the uncharted 
field of fact.” 


“Personally I do not find half the difficulty over 
the applicable rules of law that I do in satisfying 
myself about the facts. .. The great shortcoming of 
the jury waived trial lies with the one-man mind. 
I have lived long enough with one such to be 
very distrustful of it, and have often wished that 
other judges had sat with me to hear the testimony. 
. . I think such a method as suggested would give 
better results, and at a less cost than to put a jury 
of siz into the court, as some are urging.’* 


Judge Henry T. Lummus, who served a life- 
time in the two trial courts and supreme judi- 
cial court estimates the cost of jury trial in 
Massachusetts to be $400 a day. 

It was about a year ago that Roy V. Rhodes, 
of the Los Angeles bar, offered several proposals 
concerning more efficient and economical plans, 


one of which dealt with the three-judge trial 
bench: 


“Provide that all civil and criminal trials, where 
a jury is waived, be had before a court of three 
judges with greatly liberalized rules of evidence. 
Our present rules of evidence, of course, are meant 
to promote justice but they are so technical that 
they often prevent it and reduce the trial to a bat- 
tle of wits between opposing counsel rather than 
a procedure for getting at the facts as speedily 
and as truly as possible. How often do we hear 
of a case taking three weeks that should have 
been tried in one week or less. Such a three-judge 
court with proper latitude to go immediately after 
the facts could, in my opinion, try in the same 
time at least twice the number of cases that the 
same three judges, sitting separately with the pres- 
ent rules of evidence, could try, and try them better 
and with far less probability of error. The advan- 
tages of three judges sitting together in trial is 
very great. I have taken part in such trials as a 
member of the State Bar administrative commit- 
tees during the past several years. There is cre 
ated in fact a system of checks and balances that 
greatly increases efficiency and reduces to a mini- 
mum error resulting from lack of knowledge, lack 
of judicial temperament, bias or prejudice. That 
three heads are better than one is obvious.’ 


Many thousands of lawyers serving like Roy 
V. Rhodes, on disciplinary committees have 
realized that “three heads are better than one.” 


5. Jour. AJS, 22:167, quoting Boston Bar Bulletin, 
March, 1938. 
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We base much of our trial practice and pro- 
cedure on the inheritance from England. But 
in England and the dominions there has been 
vast improvement in procedure in the past cen- 
tury, during which time we have violated fun- 
damental principles of common law procedure. 
We have exalted the jury and weakened the 
power and responsibility of trial judges. In 
England and Canada the judge’s control in jury 
trial insures efficient fact determination not- 
withstanding adherence to the absurdity of 
unanimous verdicts. In Ireland, when bench and 
bar a few years ago had opportunity to create 
procedure anew it was provided that contract 
cases should be tried without juries unless the 
judge considered jury trial to be appropriate. 
In Ontario a judge reserves the right, in hold- 
ing counsel to relevant facts, to discharge the 
jury and proceed without it. 

While the only serious argument against the 
three-judge trial bench is based on cost to the 
state, there is some difficulty about assembling 
three judges from different districts. In com- 
pact states this is negligible, as in large cities. 
In a number of states, as in Michigan, inter- 
change and transfer of judges is fairly com- 
mon. In other states improved facilities for 
swift travel make it now easier for judges to 
serve neighboring districts than it formerly 
was to go from one county to another. In 
some states there are county courts whose 
judges are available. 

Getting back to cost, which is unavoidably 
elusive, one may well ask whether higher cost, 
notwithstanding the estimates of saving that 
have been quoted, is worthy of consideration. 
The universal, conspicuous fact is that we have 


6. Calif. S. B. Jour., Jan. 1938. Quoted in this 
Journal 21:213, 1. c. 215. 
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traditionally refused to put a price on justice. 
We care so little about cost that we have virtu- 
ally no dependable data as to the cost in coun- 
ties or circuits or the state, or the cost per 
average trial under varying modes. Cost in 
its entirety is borne not only by the state, but 
by litigants, and commonly shifted from liti- 
gants to consumers. Practitioners as such are 
no more concerned as to cost of litigation than 
an indifferent public. They select the avail- 
able mode of practice in every instance which 
most appeals to their clients’ interests and their 
own judgment. 


This is not to slight the importance of close 
reckoning of all public expenditures. It is to 
emphasize the idea that litigants and their 
counsel should have opportunity now undevel- 
oped to choose a forum better suited to certain 
cases than has been available; further, to ad- 
vantage the judicial office to the extent of per- 
mitting the bench to designate a special forum 
when counsel waive jury trial, and without re- 
quiring a motion or assigning a specific reason. 


The organized bar is now committed, at a 
late hour, to the task of remedying defects in 
practice before administrative tribunals. So 
far as the public is intelligent and informed, 
it is demanding a better grade of justice in the 
law courts. The public knows little concern- 
ing defects in administrative justice. Lawyers 
know these defects. If it were proposed to 
them that administrative tribunals be reorgan- 
ized so that members would sit individually in 
districts, their reply would be derisive. Joint 
action of such members is of the essence of 
their function. This comparison does not im- 
ply a centralized state court, but it does sus- 
tain the principle of cooperative judicial service 
in existing districts. 





The greatest and most remarkable offshoot of the jury was that body of 


excluding rules which chiefly constitute the “law of evidence”. . 


. Sharply 


and technically used these rules enable a man to go far in worrying an in- 


experienced or ill-prepared adversary, and in supporting a worthless case, 
—James B. Thayer. 


-_ 


c——— 
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Rule-Making for Criminal Procedure 


By GORDON DEAN* 


AFTER the thirty-year-long struggle culminat- 
ing in the grant to the Supreme Court of rule- 
making power in civil cases, and in the actual 
promulgation of such rules, there were many 
lawyers who counseled a moratorium on pro- 
cedural reforms. Such an attitude was un- 
derstandable. The struggle had been a long 
one and a hard one and it seemed only proper 
that for a time the legal profession might well 
be content simply to celebrate the achievement 
which had brought simplicity and uniformity 
to Federal civil litigation. 

There were some, however, who insisted that 
what was good for civil procedure was likewise 
good for criminal procedure. 

In June, 1938, Homer Cummings, the Attor- 
ney General of the United States, in'an address 
before the Federal Judicial Conference of the 
Fourth Circuit at Asheville, North Carolina, 
said that “every reason which has impelled us 
to grant to the judiciary the control of proced- 
ure in civil matters and in criminal appeals is 
equally pertinent” to the proposal which he 
then advanced; namely, that the rule-making 
power be extended to criminal procedure in the 
Federal courts. He traced the development of 
rule-making in England and in the United 
States, pointed out that the average citizen 
has but scant patience with legal refinements 
and that there could be no merit in delaying 
the reform. 

Legislation could not be introduced at that 
time, since the next session of Congress was 
not to convene until January, 1939. 

In his annual report, however, Mr. Cum- 
mings strongly recommended to the Congress 
appropriate legislation based on the previous 
bills touching civil procedure and criminal ap- 
peals. Others became interested in the cause. 
Arthur Vanderbilt was one of the most far 
sighted. It was he who wrote me in October, 
1938: 


“The ultimate decision as to when to move must 
be the Attorney General’s, but I have such a strong 





*Attorney at law, Washington, D. C.; formerly Spe- 
cial Executive Assistant to the Attorney General of the 
United States. 


conviction as to the quagmires we are going to run 
into if we delay beyond the opening of the session 
that I am going to urge my point until the bell is 
rung against me.” 

The section of criminal law of the Associa- 
tion, largely through its chairman, James J. 
Robinson, made the subject the first order of 
business. The President of the Association, 
Frank Hogan, instructed the section to draft 
a bill for the enactment of the proposal and 
to prepare a statement or brief for the pro- 
posal. In January the house of delegates of 
the American Bar Association at a meeting 
held in Chicago adopted a resolution urging the 
enactment of the legislation. Arthur Vander- 
bilt was designated as chairman of a special 
committee of the section of criminal law, and 
shortly after his appointment the proposal was 
introduced in Congress as S. 1283 and as H.R. 
4587. Much educational work had to be done, 
but there were volunteers to do it. One of the 
most active persons was Henry P. Chandler, 
president of the Chicago Bar Association. The 
Journal of the American Judicature Society 
carried various references to the proposal in- 
cluding an article by Attorney General Cum- 
mings, and the president of the Society, Mr. 
Vanderbilt, was one of the principal witnesses 
when a sub-committee of the house judiciary 
committee conducted hearings on the bill in 
May, 1939. At the hearings, the Department 
of Justice, through Alexander Holtzoff and 
Brien McMahon, then assistant attorney gen- 
eral, pointed out the desirability of the reform, 
and Attorney General Murphy in a letter to the 
Committee seconded the recommendation of his 
predecessor. Other witnesses who testified at 
that time included Edgar B. Tolman, editor in 
chief of the American Bar Association Journal, 
and Sylvester C. Smith, now president of the 
New Jersey State Bar Association. Mr. Cum- 
mings, who had resigned the attorney general- 
ship to re-enter private law practice, sent to the 
committee a persuasive written argument 
which was incorporated in the transcript of the 
hearings. 

It is probable that the measure would have 
been reported out favorably by the committee 
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immediately following these hearings but for 
the untimely illness of the chairman, Hatton 
Sumners. 

When Robert Jackson was appointed Attor- 
ney General in January of this year, he lent his 
support to the measure. President Roosevelt 
regarded it of sufficient significance to mention 
it expressly in his message to the American 
Law Institute at its meeting in May, 1940. The 
impetus given the proposal by the President’s 
message, perhaps more than any other factor, 
resulted in a renewal of interest in the bill; 
and on June 10, 1940, the house committee re- 
ported the measure to the full house with a 
minor amendment relative to the time at which 
the rules, when drafted, would become effective. 
The original bill as well as the amendment to it 
is set forth in a footnote.! 

On June 29, 1940, the President signed the 
bill. Most of the fears which had been ex- 
pressed by lawyers, laymen and members of the 
Congress at the time the civil rules act was 
under consideration, had been dissipated. There 
are many interesting incidents in connection 
with the progress of the bill, but for the most 
part they are details of minor significance. 
What I have outlined is simply a brief history 
of the progress of the reform from its incep- 
tion to its enactment. In short, the measure 
was proposed, discussed, debated and enacted 
in one-fifteenth of the time consumed in secur- 
ing the reform in civil procedure. 

The Supreme Court this fall will doubtless 
name an advisory committee to assist in the 
actual preparation of the rules. The task is 
a gigantic one because of the many variations 
in procedure now existing in our various fed- 
eral districts, because of the necessity for avoid- 
ing rules which touch on the constitutional 
rights of accused persons and because of the 
difficulties of separating problems of practice 
and pleadings from problems of evidence. It 





1. The Act (Public No. 675—76th Congress) as it 
was finally approved reads as follows: 

Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Con- 
gress assembled, That the Supreme Court of the 
United States shall have the power to prescribe, from 
time to time, rules of pleading, practice, and pro- 
cedure with respect to any or all proceedings prior 
to and including verdict, or finding of guilty or not 
guilty by the court if a jury has been waived, or plea 
of guilty, in criminal cases in district courts of the 
United States, including the district courts of Alaska, 
Hawaii, Puerto Rico, Canal Zone and the Virgin 
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should be remembered, however, that the Su- 
preme Court faced many a perplexing problem 
in the drafting of the civil rules; and yet it 
produced a simple workable code which has been 
praised in all quarters. 

Entirely apart from the larger good which 
will flow from the reform, lawyers should be 
particularly interested in the convenience to 
them which will result from a uniform pro- 
cedure. 

Over a period of years there has developed in 
many communities a segment of the bar which 
specializes in federal litigation. This has been 
more true on the civil side of the docket than 
the criminal, for a criminal practitioner in the 
state court ordinarily does not feel strange in 
handling a criminal case in the federal court. 
He knows that in both federal and state juris- 
dictions the substantive law is readily available 
in code form and procedurally, at least, a crim- 
inal case in a federal court is simply a state 
case in a different court room—this by virtue 
of the conformity statute. (Section 722 of the 
Revised Statutes; 28 U. S. Code Section 729.) 

At the same time it has been distressing to 
many lawyers who must represent clients in 
various federal districts to make the adjust- 
ments which are necessary by virtue of the 
varying procedures in criminal cases in the 
several districts. Federal judges assigned 
from one district to another face the same vari- 
ations. For example, the methods of examin- 
ing prospective petit jurors and of exercising 
peremptory challenges are far from uniform. 
In most of the districts, the Government is en- 
titled to open and close in argument to the 
jury. In some the government must open and 
the defense must close. When it comes to the 
examination of the jury for cause, the question 
arises whether the voir dire should be conducted 
entirely by the court, entirely by counsel, or by 
both court and counsel. The practice varies. 


Islands, in the Supreme Courts of Hawaii and Puerto 
Rico, in the United States Court for China, and in 
proceedings before United States commissioners. 
Such rules shall not take effect until they shall have 
been reported to Congress by the Attorney General 
at the beginning of a regular session thereof and 
until after the close of such session, and thereafter 
all laws in conflict therewith shall be of no further 
force and effect. 

The underlined portion was inserted by the sub-com- 
mittee as an amendment replacing a provision in the 
original bill which simply provided that the rules would 
take effect six months after their promulgation. 
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The same thing is true with reference to the 
necessity for taking exceptions. Some of the 
federal courts are following the civil rules 
which dispense with the monotony and strain 
and, occasionally, the irritation which accom- 
panies the constant taking of exceptions. Others 
require that exceptions be taken. There is no 
uniformity in the practice as to the content or 
grounds of various pleadings such as demurrers, 
motions to quash, pleas in abatement and so 
forth, nor is there uniformity on the question 
whether such pleas and motions may be joined 
in one document. 

With reference to instructions several ques- 
tions arise. At what stage in the trial must 
requests be submitted to the court? What form 
shall they take? When shall the judge instruct 
the jury? While most courts require counsel 
to submit separate requests prior to argument 
and instruct the jury at the conclusion of argu- 
ment, the practice is not uniform. These are 
but a few of the matters arising in a criminal 


trial which illustrate the diversity of practice 


that prevails. 

Under the bill granting the Supreme Court 
power to make the rules in criminal cases prior 
to verdict, it would seem that the Court’s au- 
thority extends to the promulgation of rules 
of procedure on matters which are even now 
covered by federal statute, since the act pro- 
vides that after the rules have been reported 
to Congress and after the close of the session 
at which they are reported “all laws in conflict 
therewith shall be of no further force and ef- 
fect.” This would apparently permit the Su- 
preme Court to enact rules in such fields as the 
qualification of grand and petit jurors, which 
under the present law are determined by the 
practice in the state in which the federal court 
is sitting and which results today in such situ- 
ations as the presence of women jurors in one 
district and their absence from the jury box in 
another. The Supreme Court will have to face, 
at the outset, such basic questions. It may 
find itself reluctant to disturb such legislation 
as now exists touching upon criminal procedure. 
It may, on the other hand, feel that in the in- 
terest of uniformity, simplicity and improve- 
ment, the rules should run the entire gamut 
from arrest to verdict, including an overhaul- 
ing of the existing statutes. 

In any event, we can be confident that the 
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new criminal rules will be framed with the 
same discriminating care which was exercised 
in the preparation of the civil rules and the 
rules governing criminal appeals. While the 
profession is perhaps less familiar with the lat- 
ter rules which were promulgated in 1934, 
these rules represent rule-making at its very 
best and they have had the effect of simplifying 
and expediting the disposition of criminal ap- 
peals. When the new rules are available there 
will be no stage of litigation, civil or criminal, 
in the federal courts which is not governed by 
rules of court. We will then have what the 
sponsor of this reform, Homer Cummings, has 
chosen to call a “rounded system of judicial 
rule-making.” 





Bail System Borders on Miraculous 


In the entire country there is only one city 
in which all responsibility for the trial of per- 
sons accused of misdemeanors and crimes is re- 
stricted to a single tribunal. That city is De- 
troit, and the criminal court is known as the 
Recorders Court. Until 1919 Detroit had sepa- 
rate courts for examination in felony cases and 
for trial in misdemeanor cases. That was the 
established mode, and elsewhere still is. Its 
infirmities are obvious. Two separate courts, 
even under conscientious and able judges, can- 
not possibly deal with criminal actions as well 
as a single court. The keystone of government 
is responsibility, but in most of our depart- 
ments of state and federal government we have 
to get along without a keystone. 

The JOURNAL has several times explained the 
Detroit system. In June, 1939, the JOURNAL 
reported on the bail bond system in the Re- 
corders Court. A report on June 1, 1940 by 
Clerk W. J. Paul, head of the bond department, 
shows almost incredible facts. Since the sys- 
tem was instituted Jan. 1, 1931, bonds to the 
amount of $9,476,080 had been accepted. Bonds 
written in May and still in force amounted to 
$117,700. The report shows that after more 
than nine years of the existing system there 
were but two forfeited and unpaid bonds; one 
for $500 was in process of collection by the 
prosecutor, and one for $300 was protected by 
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a cash payment pending a motion, so the bonds- 
man may continue his business. 

Collection of forfeited amounts in virtually 
every instance in over nine years, in a city of 
nearly two million, seems miraculous. But the 
recovery on the bonds is not nearly so impor- 
tant as the fact that forfeitures are rare. There 
is probably no court in the country that has as 
small a percentage of forfeitures. In Detroit 
very few prisoners ever escape trial by giving 
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bail. One consequence is that bail need not 
be excessively high, and so deserving respond- 
ents have a substantial benefit from the bail 
system; and finally the court does not lose 
jurisdiction and failure to serve public needs 
by fumbling. 

If there are any successful bail systems in 
effect in other cities the JOURNAL would be 
pleased to have the facts concerning them. 


More Efficient Courtroom Work Is Possible 


By FRANK G. TYRRELL* 


The great task of administering justice, so 
far as their jurisdiction extends, is committed 
to our courts. Their officers are the judges 
and the attorneys. The entire process depends 
on the learning, ability, skill and craft of these 
officers. If they are earnest, upright, compe- 
tent and efficient, the business moves forward 
with celerity, and as much certainty as is 
possible with human agents. We are working 
hard through bar associations to improve the 
administration of justice. We invoke the aid 
of the press and other publicity factors and 
forces, as well as of the legislatures; but is it 
not easily possible to help ourselves much more 
than we have yet done? Do lawyers and judges 
keep reasonably keyed up to the dignity and 
responsibility of their high task? 

Doubtless it will be generally admitted that 
most cases could be tried in less time. If that 
is true, then what are the time-wasting elements 
in a trial at law? First, sometimes there is 
wanting the right attitude of both judge and 
attorneys. Wholly out of place are mental 
indifference, lethargy, and slovenliness, yet 
these are often reflected in the physical atti- 
tudes assumed, as well as in the actual pro- 
ceedings. A judge or attorney that lounges 
or lolls will almost surely meander in his think- 
ing. If an orchestra must go through the 
process of “tuning up” before launching into a 
symphony, much more must a group of thinkers 
and analysts before moving into their task. 





*Judge Tyrrell serves in the very efficient Municipal 
ngeles. 


Court in Los A 


Again, preparation for trial is sometimes 
obviously wanting. The witnesses show by 
their testimony that they have had little or no 
contact with the attorney who presents and 
interrogates them. What is wanted and ex- 
pected of them they are left to find out in court. 
Or perhaps back of the testimony, it becomes 
evident that the pleadings do not accord with 
the facts that develop, or there is no tenable 
theory of the case. Or turning to “His Honor,” 
the judge has not examined the pleadings, and 
waits for developments to indicate what it is all 
about. Such things are inexcusable. Granted 
that in cases involving amounts so small that 
counsel would not be overpaid if the entire 
amount constituted his fee, he cannot afford 
extended study and preparation, nevertheless he 
took the case, and professional pride, to say 
nothing of his oath and obligation as a minister 
of justice, requires careful and painstaking 
preparation. 

Most civil cases are tried without a jury. 
It is or ought to be apparent to court and 
counsel under such circumstances, that when 
the judge merely receives whatever is offered 
in evidence, he commits no error. It is only 
when he assumes to base his FINDINGS upon 
something which the law does not recognize as 
evidence, that error occurs. And yet objections 
fly thick and fast, just as if that group of 
amateur judges, a jury, were present, and in 
mortal danger of being confused or misled. And 
courts of review have been known to decide 
appeals in utter disregard of this difference. 
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Needless and futile objections precipitate 
equally needless argument and rulings, clutter 
up the record and delay the trial. 

And what shall we say of cross-examination? 
It is not always a duty; indeed, often the duty, 
if the attorney really understood the issues and 
the testimony adduced already, lies the other 
way, it is a duty not to cross-examine. In most 
instances, it merely strengthens the adversary’s 
case. Yet here the judge on the bench is well 
nigh helpless. He dare not ask the examiner 
to state his purpose, lest there be something to 
disclose which would defeat that very purpose. 
Cross-examination or not, the method of it, the 
substance of it, all must be determined by the 
attorney whose privilege it is. To eliminate 
this particular waste is the task of the trial 
lawyer, and in it he could go very far, to the 
real improvement of his tactics and the elicita- 
tion of more favorable decisions. 

We are all familiar with the alleged custom 
of the Chinese, to pay their physicians while 
they are well, but to discontinue payment imme- 
diately they fall ill. A lawyer’s compensation 
might be adjusted somewhat the same way. Let 
him be paid in diminishing amount as the case 
is protracted, not by any means the other way 
around. The sooner he and his client and wit- 
nesses get out of the court room the better for 
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all concerned. A fee of so much per diem is a 
mistake, unless the lawyer is unusually con- 
scientious. 

Sometimes there is a sad lack of promptness 
in opening court. With the master calendar 
set-up, counsel often indulge their witnesses— 
and themselves also—and hold up proceedings. 
They come in only ten minutes late; well, ten 
minutes for a dozen people, and sometimes more 
are concerned, is one man’s time for two hours. 
What right has anybody to commit larceny by 
stealing others’ time? It cannot be retrieved; 
it is gone forever; and it is the stuff of which 
life is made, so that we may say, “you take my 
life when you do take my time.” 

With few if any exceptions, judges and 
lawyers understand full well the high dignity, 
value, and importance of their task; but we do 
not always act as if we did. We forget our- 
selves. We so forget when we indulge in 
lethargy or semi-somnolence, and also when we 
are irritable or belligerent, or just simply dis- 
courteous. It is the business of court and 
counsel to administer justice, not lounge around 
and “see it float by.” In the main, the situation 
seems to be improving slowly. But there is no 
reason apparent why it should not be instantly 
improved in the particulars mentioned, and 
doubtless others also. 


Impeaching One’s Own Witness 


By ISADORE MOIDEL* 


THE RULE against impeaching one’s own wit- 
ness was not enforced until comparatively late 
times. In the late 1600’s the rule was hinted 
at in England as against the accused’s wit- 
nesses, although the prosecution is considered 
exempt. In the 1700’s the rule became widely 
known and accepted, and its enforcement in the 
trial of Warren Hastings in 1788 gave it its 
greatest impetus and currency. 

The rule is said to have originated from the 
primitive practice of determining a cause with 





*Of the Los Angeles Bar. The Editor is indebted 
to the author and to the California State Bar Journal 
for permission to republish this timely and succinct 
statement, which appeared in the March, 1940, number 
(15:3:75) Calif. S. B. J. 


the aid of “oath helpers” or witnesses who 
were brought to court by the parties to “swear 
off” their respective parties litigant; these 
“witnesses” were generally chosen from among 
the relatives and friends of the parties. Later 
the functions of a “witness” were increased to 
“testifying to facts” within his knowledge. At 
any rate, it was not considered proper for a 
party to gainsay the witness he had brought 
to court to “swear him off.” 

The reasons most generally given by the 
courts and authorities on the law of evidence 
for the existence of the rule are (1) party is 
bound by his witness’ statement of fact; (2) 
party vouches for or guarantees his witness’ 
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general credibility; (3) party ought not to have 
the means to coerce his witness. 

Section 2049 of California code of civil pro- 
cedure provides: “The party producing a wit- 
ness is not allowed to impeach his credit by 
evidence of bad character, but he may contra- 
dict him by other evidence, and may also show 
that he has made at other times statements in- 
consistent with his present testimony, as pro- 
vided in section 2052.” Section 2052 (C.C.P.) 
provides: “A witness may also be impeached 
by evidence that he has made, at other times, 
statements inconsistent with his present testi- 
mony; but before this can be done the state- 
ments must be related to him, with the cir- 
cumstances of times, places, and persons present, 
and he must be asked whether he made such 
statements, and, if so, allowed to explain them. 
If the statements be in writing, they must be 
shown to the witness before any question is put 
to him concerning them.” 

Now, what becomes of the reason No. 1 that 
a “party is bound by the statements of fact of 
his own witness”? In California, the party 
may contradict his own witness by other evi- 
dence. What becomes of reason No. 2 that a 
“party vouches for or guarantees the general 
credibility of his own witness”? In California, 
a party may offer evidence contradicting his 
own witness “not only where it appears that 
the witness was innocently mistaken, but even 
where the evidence may collaterally have the 
effect of showing he was generally unworthy 
of belief.” (Callahan v. Danzinger, 32 Cal. 
App. 405.) 

Let us proceed to reason No. 3 that a “party 
ought not to have the means of coercing his 
witness.” Prof. John Henry Wigmore discusses 
the reason: “What is this fear which we de- 
sire to save the witness? It must be a fear 
that would operate upon the ordinary witness 
honestly inclined. The fear that his character 
will be abused—this is certainly a tangible and 
sufficient consideration. On the other hand, 
the fear that he will be shown to be affected by 
bias or interest—this involves nothing dis- 
graceful or derogatory to character, and is 
hardly worth considering. Thus, this reason 
tests efficiently the various details of the rule. 
But, after all, it is a reason of trifling practical 
weight. It cannot appreciably affect an honest 
and reputable witness. The only person whom 
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it could really concern is the disreputable and 
shifty witness; and what good reason is there 
why he should not be exposed? That he would 
adhere to false testimony solely for fear of ex- 
posure by the party calling him is unlikely; 
because his reputation would in that case 
equally be used against him by the opponent. 
It therefore becomes merely a question which 
of the two parties may properly expose him. 
Is there any reason of moral fairness which 
forbids this to the party calling him? The 
rational answer must be in the negative. There 
is no substantial reason for preserving this rule 
—the remnant of a primitive notion.” (Wig- 
more on Evidence, sec. ed., vol. 2, pp. 258, 259.) 

In California the general rule is that where a 
witness is unexpectedly hostile to or biased 
against the party by whom he is called, such 
party cannot introduce evidence tending to 
show such hostility or bias. (McLaughlin v. 
Los Angeles Ry. Corp. 180 Cal. 527; Wise v. 
Wakefield, 118 Cal. 107.) Why should a party 
calling a witness be denied the right to show 
the bias and hostility of that witness against 
him? In the McLaughlin v. Los Angeles Ry. 
case, the trial court permitted the cross-ex- 
amination by plaintiff’s counsel of plaintiffs’ ex- 
pert witness, Lacher, and the supreme court 
said: “Plainly the purpose of this cross-ex- 
amination was to show that the witness was 
biased in favor of the defendant. It tended to, 
and doubtless did, discredit the witness to the 
extent that his testimony was favorable to the 
defendant. This the plaintiffs were not en- 
titled to do. If the witness in question, hav- 
ing been called by the plaintiffs, had unex- 
pectedly given damaging testimony against 
them, it would have been permissible, under 
the provisions of section 2049 of the code of 
civil procedure, to show that the witness had 
previously made statements inconsistent with 
his testimony upon the theory that the plain- 
tiffs were taken by surprise by the adverse tes- 
timony of their own witness. (People v. 


Creeks, 141 Cal. 529, 75 Pac. 101.) Assuming 
that the witness in question did give testimony 
against the plaintiffs and conceding that coun- 
sel for the plaintiffs was, as he stated when in- 
sisting upon the right to cross-examine his own 
witness, surprised at the testimony of the wit- 
ness, still this fact did not give him the right 
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to cross-examine merely for the purpose of 
showing bias. The general rule is that where 
a witness is unexpectedly hostile to or biased 
against the party by whom he is called, such 
party cannot introduce evidence tending to 
show such hostility or bias.” 

The rule against impeaching one’s own wit- 
ness should be abolished. The purpose of a 
trial is to ascertain the facts and the truth 
from the evidence presented to the court. Any 
rule which precludes the court or jury from 
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learning the truth about a witness—it makes 
no difference who first calls him—is hamper- 
ing, not assisting the cause of justice. A state- 
ment of fact testified to by a witness should be 
examined in the light of the credibility of the 
witness making the statement, and any rule 
preventing the exposure of a witness’s cred- 
ibility has no place in the modern court room. 
An honest witness cannot be coerced by fear, 


and a dishonest witness—well, who cares about 
him? 


The Place of Administrative Law in Legal Classification* 


By CHARLES SUMNER LOBINGIERt 


“The end of all classification should be to make 
the law knowable.” Holmes. 

“All law, properly studied, is one system, one 
science, and ... no man has ever done anything 
of real value to the grand edifice unless, like Black- 
stone, he was willing to follow the plans of the 
Great Architect, revealed in history, and lay his 
stone in the courses prepared for it by preceding 
generations.” Hammond. 


*Read before the Federal Bar Association, at Wash- 
ington, D. C., Aug. 8, 1940. 

+See Who’s Who in America; Who’s Who in Law; 
Who’s Who among North American Authors: Inter- 
national Who’s Who, etc. This is Judge Lobingier’s 
“Jubilee Article.” His first contribution to a legal 
periodical, written before he had received his law de- 
yree, appeared in 30 American Law Register (2d ser.) 
275, now the U. of Pa. L. Rev., and was entitled “In- 
heritance Through Murder,” being based on the then 
recent case of Shellenberger v. Ransom, 31 Neb. 61, 
47 N.W. 700, 10 L.R.A. 810, 28 Am. St. Rep. 500 
(1891): 41 Neb. 631, 59 N.W. 935, 25 L.R.A. 564 
( not f later reviewed by Dean Ames of the Harvard 
Law School in his Lectures on Legal History (1913) 
310, 312. Since then the Judge has published books 
and articles aggregating nearly 200 titles —Eprror. 

1. “It is utterly impossible for any man to master 
any considerable part of the huge bulk of the law with- 
out the aid of some system of arrangement. Therefore 
that it may be understood and made readily available 
the whole body of the law needs to be arranged upon 
some consistent and comprehensive plan. Nor can any 
artificial or arbitrary system that amounts to merely an 
elaborate scheme of mnemonics answer the purpose. The 
arrangement must be logical. It must conform to the 
order in which the mind naturally works in trying to 
hold in its grasp and arrange a complicated mass of 
details. It must seek out and accurately define general 
principles, and arrive at order and clearness in the 


The importance of classification as a pre- 
requisite to the proper grasp of legal concepts, 
has long been understood by juridical writers! 
who lament that the legal profession, as a whole 
has been slow to recognize it.2 This deficiency 
is especially noticeable in a supposedly new 
subject like Administrative Law, whose bound- 
aries are not yet fixed and whose nature is none 


whole system by a logical development of these into 
special rules for particular cases. It must follow the 
principles of classification of other sciences, seizing 
upon the really most important differences as the bases 
of its chief divisions, discarding useless distinctions and 
looking behind superficial resemblances and analogies, 
arranging each species under its proper genus and ex- 
hibiting each principle in all its completeness and sym- 
metry.” Terry, Leading Principles of Anglo Ameri- 
can Law (Philadelphia, 1884) 608-9. 

2. “English law possesses no received and authentic 
scheme of orderly arrangement. Exponents . . . have 
commonly shown themselves too little careful of appro- 
priate division and _ classification—too tolerant of 
chaos.” Salmond, Jurisprudence (Parker’s Ed.) 702. 

“The legal literature of England has many merits; 
but it is singularly deficient in orderly statement of 
broad principles.” (Randall, Law Quar. Rev., XXII, 
100) ... “there is a remarkable poverty in English 
legal literature of works dealing with the subject of 
classification.” Jd., ib. XXVIII, 304. 

Meanwhile, however, a considerable body of period- 
ical literature on the subject has appeared. See Pound, 
Classification of Law, 37 Harv. L. Rev. 933 (1924), the 
publication of which, apparently, was never completed; 
Gareis, Karl, Systematic Classification of the Law, 23 
Green Bag, 180 (1911), trans. by Kocourek (reviewed 
ib. 191, A. W. Spencer) ; 28 L. Quar. Rev. 298 (H. J. 
Randall) ; Terry, H. T., The Arrangement of the Law, 
22 Green Bag 499; Andrews, J. D., The Classification 
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too well understood. I cannot but feel that 
before we make much progress in this direction 
we must have a classification into which Ad- 
ministrative Law logically will fit and from 
which its relation to other legal subjects will 
clearly appear. 

I do not, however, overlook the difficulties of 
such a task. I am reminded by Pollock* that 
“law does not consist of . . . self-contained and 
mutually exclusive propositions which can be 
arranged in a rigid framework;” by Salmond® 
that “the requirements of practical convenience 
must prevail over those of abstract theory;” 
and by Gray® that “he who would perfectly 
classify the law would have a perfect knowledge 


of Law, 22 Green Bag 556 (910) ; id. Classification and 
Restatement of the Law, 14 Ill. L. Rev. 465, 622 
(1920); McLain, E., Classification of the Law for 
Lawyers, 26 Am. L. Rev. 223 (1892). 

Hohfeld (1879-1918), Fundamental Legal Concep- 
tions as Applied in Judicial Reasoning (ed. by W. W. 
Cook, New Haven, 1923) attempts no complete classi- 
fication of law; but treats Equity (123, 129) and pre- 
sents (137) a chart of Private Law. His work relates 
rather to concepts and terminology. See criticisms by 
Kocourek, The Hohfeld System, 15 Ill. L. Rev. 24 
(1920) ; Various Definitions of Jural Relations, 20 Co- 
lumbia L. Rev. 394 (1920); Rights in Rem, 68 U. of 
Pa. L. Rev., 322 (1920); Plurality of Advantage and 
Disadvantage in Jural Relations, 19 Mich. L. Rev. 47 
(1920) ; Classification of Jural Interrelations, 1 Boston 
U. L. Rev. 208 (1921); Nomic and Anomic Relations, 
7 Cornell L. Quar. 11 (1921); Tabulae Minores Juris 
Prudentiae, 30 Yale L. J. 215 (1921). 

Hohfeld’s Views are defended by Corbin, Jural Re- 
lations and Their Classification, 1b. 226 (1921). Cf. 
Terminology and Classification in Fundamental Jural 
Relations, 4 Am, L. School Rev. 607 (Corbin, Kocou- 
rek, Page). 

3. “General failure in England and the United 
States, to recognize an administrative law, is really 
due not to its . . . non-existence . . . but rather to the 
well-known failure of English writers to classify the 
law.” Goodnow, Comparative Administrative Law 
(1893), I, 6, 7. 

4. Encyclopedia of Laws of England (2d ed.) I, 3 
(Int.) In the Harvard Law Review (VIII. 26) he 
wrote in 1894: “It is not possible to make any clear- 
cut division of legal rules.” 

5. Ante, n. 2. 

6. Nature and Sources of the Law (2d ed.) p. 3, 
Sec. 15. 

7. I.e. of the “Institutes”; for as Maine (Early Law 
and Custom, 367) shows, that of the Codes, Digest, 
etc. was different. 

“It is interwoven in the structure of the entire work 
before us and is also briefly stated in a single sentence 
at the beginning of Title III, ‘All our Jaw relates either 
to persons or to things or to actions.’ 

This passage, with the general arrangement founded 
upon it, and the greater part of the text of the Insti- 
tutes, were borrowed from Gaius who wrote in the 
second century. (See Mr. Sandars’ Introduction, No. 
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of” it. Hence I shall not attempt anything so 
ambitious. I shall try merely to find a work- 


able classification in which Administrative Law 
shall have its proper place. 


II 

Most schemes for the classification of western 
law are based upon that of Roman writers.’ 
The latter has been under criticism for over a 
century ;* but the critics agree only in criti- 
cizing; they have no uniform system to offer 
in its place;® and as Markby? well notes, “the 
fact that this classification has been used for 
more than a thousand years testifies to its con- 
venience;” and we must retain it—at least 
until, by common consent, a better one is sub- 
stituted. 


21). Whether the division was original with him has 
been much discussed. The more probable opinion is 
that he borrowed it from the philosophy of his time. 
He was the first, so far as we know, to apply it to law, 
but from his time it became the usual arrangement for 
all works of the class already mentioned, written for 
the use of students beginning the study of Roman law. 
* * * Such Institutes were written by Marcian, Floren- 
tinus, Callistratus, Ulpian, Paulus, and others. All 
those named seem to have been based on the same di- 
vision with those of Gaius, though Savigny denies it 
in respect to Florentinus.” Hammond, Int. to Sandars’ 
Justinian (Am. ed. 1876) XXXI. 

“The meaning then of this division of the law, in its 
application to the system of the Institutes, seems to be 
simply this: the law has to do with persons who ac- 
quire, with things which are acquired, and with ac- 
tions. I am sure that this division was not invented 
for the Institutes * * * but that it was adopted from 
another source: and that it did not determine their 
system, but receives its present meaning from that 
system. Indeed, we find traces of it in an altogether 
different connection and meaning elsewhere.” Von 
Puchta, Betrachtungen iiber alte und naue Rechts- 
systeme. Rheinisches Museum. Band III, 1829, s 121. 

On the other hand, Mr. Kelly (Ill. Law Rev., VI, 
578) translates the phrase above quoted from Gaius as 
follows: 

“Every right that we exercise pertains either to per- 
sons, to things, or to actions.” He adds: 

“The text occurs in the Institutes or Commentaries 
of Gaius and was thence incorporated into the Pandects 
and Institutes of Justinian. Holland, like Von Puchta, 
thinks that Gaius may have derived it from some 
earlier source. The earlier traces are unconvincing. 
Correctly understood, it has directness and accuracy and 
is a characteristic Gaian epigram.” Jb. 561. But see 
Maine, Early Law and Custom (1891) 365, et seq. For 
a critical estimate of the extent to which Hale and 
Blackstone followed the “Institutes,” see Hammond, 
ante at XLIII, sq. 

8. See e.g. Austin, ” eveetnnan (London, 1863) 
Lectures, XLIII, XLIV 

9. See the variety of ‘systems enumerated by Pound, 
Outlines of Lectures on Jurisprudence (4th ed. 1928) 
117-121, and Classification of Law, 37 Harvard L. Rev. 
933 ( 1924) ; ; American Law Institute, Proceedings 


(1924) 401; and see articles cited, ante n. 2. 
10. Elements of Law (6th ed.) sec. 294, 
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The basic division under the Roman?! scheme 
is into private and public law, the former treat- 
ing of the rights and duties of individuals; the 
latter of the state and its relations with the 
individual.’ Private law, again, is divided 
into substantive and remedial,!* the first deal- 
ing with rights and duties and the second, with 
the mode of enforcing them. It is in the field 
of private, substantive law that the greatest 
divergences in classification are to be found. 
Take, e.g., the law of persons, which 

“the Germans call Familienrecht’™; i.e., to ex- 
press not only the variation in rights which is 
caused by certain special variations in personality, 
but also the special rights which belong to certain 
personal relationships.”” 


“Most of the civilians make the jus personarum 
equivalent to the law of status.’™ 

“In one sense it may be said of every law, public 
or private, ad personas pertinet. Every law is ad- 
dressed to persons, bidding them do or not do a 
particular thing. But the objects of law, as they 
are called, may be either things or persons: and 
it is with reference to this division between the 


11. “But indeed the distinction is much older. It 
is beautifully worked out by Aristotle, who classifies 
offences according to those against whom they are com- 
mitted. They are committed, he says, either against the 
State or an individual. An assault is an injury to an 
individual, while avoiding military service is an injury 
to the State.” Holland, Jurisprudence (13th ed. 1928), 
130. 

12. “The actual delimitation of private law from 
public law, a distinction which was already made by 
the Romans, is nothing other than an answer to the 
decisive question: Whose interest is to be protected? 
In the interest of whom shall an actual relation of 
Fact be elevated to a legal relation?” Gareis, Science 
of Law, (Kocourek’s trans., 1911) 99. 

“In private law, which in many respects is the only 
typically perfect law, it will be observed that both the 
parties concerned are private individuals, above and 
between whom stands the State as an impartial arbiter. 
In Public law also the State is present as arbiter, al- 
though it is at the same time one of the parties inter- 
ested.” Holland, ante n. 11 at p. 134, 

“Public law is that portion of law in which our atten- 
tion is mainly directed to the State; private law is 
that in which it is mainly directed to the individual. I 
do not think it means that these topics are capable of 
exact separation; but that our attitude changes in re- 
gard to them. And, according as we assume the one 
attitude or the other, we call law public or private.” 
Markby, Elements of Law, ante, n. 10 at sec. 293. 

“Rules of private law may be said to have remained 
in a stage where all rules of law probably were in re- 
remote times: that is to say, the State provides judg- 
ment and justice, but only on the request and action of 
the individual citizen: those who desire judgment must 
come and ask for it. Accordingly the special field of 
such rules is that part of human affairs in which in- 
dividual interests predominate and are likely to be as- 
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objects of law that the classification of private law 
into the law of persons and the law of things has 
been made. There are, however, very few laws of 
which the objects are exclusively persons or exclu- 
sively things. The law, e.g. which places the son 
under the control of the father, gives also to the 
father the fruits of the son’s labour. And even the 
law which enforces a contract for the supply of 
goods affects the liberty of action of the contracting 
parties. Yet no one hesitates to place the first in 
the law of persons and the second in the law of 
things.””” 


On the other hand there have been those who 
would extend the scope of obligations to in- 
clude persons and even property. Thus “the 
greatest jurist of monarchical France,’’!* Do- 
mat?!® (1625-1696), 


“attempted to reduce all the contents of the Roman 
law under deductions from the two principles given 
in the Gospels (Matt. xxii, 37-40), and then to ar- 
range them all under the two categories of Engage- 
ments—(all obligations from one party to another, 
whether arising ex contractu or ex delicto), and 
Successions. It is a remarkable coincidence * * * 
that the Arabian jurists, whose writings could 
hardly have been known to Domat, or if known, 


serted on the whole with sufficient vigour, and more- 
over no public harm is an obvious or necessary conse- 
quence of parties not caring to assert their rights in 
particular cases. In the law of contracts and its vari- 
ous commercial developments these conditions are most 
fully satisfied.” Pollock, First Book of Jurisprudence 
(6th ed. 1929) 96. 

“That which profoundly distinguished politic from 
private law is this: that one relates to the aggregate, 
considering individuals as a secondary object, while the 
other has for its exclusive end the individual himself, 
and only regards his legal existence and his different 
states or conditions.” Bowyer, Universal Public Law, 
(London, 1854) 108. 

“All rules of law, whose immediate purpose is the 
promotion of the rights of individuals, are parts of 
private law, whether they govern at the same time the 
relations of the administration or not.” Goodnow, ante 
n. 3 at I, 15, citing Kirchenheim, Einfaihrung in das 
V erwaltungsrecht. 22. 

13. Known also as “adjective” (Bentham) or “pro- 
cedural”; but I prefer “remedial” as more inclusive 
and appropriate. 

14. Savigny, System des Heutigen R. R. (Berlin, 
1840) Bd. I, sec. 59, 393-407; Bd. II, Beitage, VI. Cf. 
Hammond, ante n. 7 at XXXIX. 

15. Holland, Jurisprudence (13th ed., 1928) 137. 

16. Introduction to Sandars’ Justinian, (Am. ed. 
1876) XXXI. 

17. Markby, ante n. 10 at p. 163. Cf. Pollock, ante 
n. 12 at 105-7, 

18. Code Civil, Livre du Centenaire (Paris, 1904), 
I, xix. 

19. The Civil Law Reduced to its Natural Order 
(1694). “Obligations in the sense of duties which cor- 
respond to rights of persons against particular persons 
(jura in personam) are considered to belong to the 
law of things. But German writers generally class 
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could hardly have been regarded by him as entitled 
to any respect, make the same division.”™” 

Anglican law contains no subdivision of ob- 
ligations as such, but its two branches of con- 
tracts and torts?! correspond closely to the 
contractual and delictual obligations of the 
Civil Law. 

It is this law of “things” (res) which we 
now know as property. 

“An ingenious attempt has been made,” observes 
Pollock,” “to simplify the distinction by means of 
identifying private law with the law of property, 
taking that term in its largest sense. But the coin- 
cidence does not seem to be more than approxi- 
mate; for there are certainly private rights and 
duties which, though distinctly recognized by law 
and subjects of judicial decisions, are not capable 
of pecuniary estimation and do not form part of a 
man’s assets or estate. A guardian’s rights in re- 
spect of the person and custody of his ward were 
indeed valuable property in the Middle Ages, but 
they are not now.” 

The last subdivision of private substantive 
law is Succession, which, says Markby,”* “is 
considered to belong to private law, but after 
much discussion whether it should be placed in 
the law of persons or the law of things, it is 
now generally agreed to class it apart.” It 
divides naturally into intestate and testamen- 
tary. 

In countries whose laws are codified, private 
substantive law is embodied in a Civil Code but 
the order in which the various branches are 


them apart, confining the law of things to rights over 
things (jura in re) which are available against the 
world at large (in rem). Under the law of things thus 
circumscribed they include ownership, possession, se- 
curity, and servitudes.” Markby, ante n. 10 at p. 155. 

20 Hammond, ante, n. 7, XXVI-VII. Cf. Maine, 
ante, n. 7, p. 363. But not all Islamic jurists use that 
classification. See Abdur Rahim, Muhammedan Juris- 
prudence (1910) Ch. Il; Ruxton, Maliki Law (1916) 
Table of Contents. 

21. This branch has engaged the attention of the 
classifiers to an unusual extent. See Wigmore, A Gen- 
eral Analysis of Tort Relations, 8 Harvard L. Rev. 
377 (1895); Smith, Suggested Changes in Tort Classi- 
fication, 30 ib. 241, 319, 409, 419 (1917). 

22. Ante, n. 12 at p. 99, citing Sohm, Institutes of 
Roman Law (1907) 18. 

23. Ante n. 10 at p. 155. 

24. Gil, Address at Kent Hall (Columbia Univ.) 
Feb. 1921, p. 12. It is interesting to compare this with 
the following reference to administrative law: “In con- 
trast with former times Parliament now concerns it- 
self with the regulation of the lives of the people from 
the cradle—indeed, even ante-natally—to the grave, and 
being unable itself to deal with all the details, it dele- 
gates to the Government departments the task of 
carrying out its policy by means of innumerable Statu- 
tory Rules and Orders.” Macmillan, Local Govern- 
ment Law and Administration (1934) I, xi, quoted by 
Frankfurter, 47 Yale L. J., 516. 
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treated is not the one followed here. Most 
civil codes, e.g., place property immediately 
after persons; but I prefer the order adopted 
by the eminent Argentine jurist, Dr. Velez 
Sarsfield, who, in framing the Civil Code of 
his nation, 


“follows the person from time of birth, through 
life, within the family and as a family maker; 
studies the element of capacity and takes up the 
relations between persons and property, ending by 
analyzing the legal effects of the person’s death.”™ 


Turning now to remedial law, we find the 
question raised?® whether it is really private 
law. Says Holland,?¢ 


“Adjective law, though it concerns primarily the 
rights and acts of private litigants, touches closely 
on topics, such as the organization of Courts and 
the duties of judges and sheriffs, which belong to 
public law. It comprises the rules for (i) selecting 
the jurisdiction which has cognizance of the matter 
in question; (ii) ascertaining the Court which is 
appropriate for the decision of the matter; (iii) 
setting in motion the machinery of the Court so as 
to procure the decision; and (iv) setting in motion 
the physical force by which the judgment of the 
Court is, in the last resort, to be rendered 
effectual.” 

But, observes Markby :?7 

“The law of procedure can no more be accurately 
separated from the law of persons and the law of 
things than these two can be separated from each 
other. The rules of procedure which compel a man 
asserting a right, or defending himself against a 
claim, to do so in a particular way, do in fact 


25. “Private law includes the whole of the Civil 
Law, and the Law of Civil Procedure is generally 
ranked with it, although from one point of view, it 
regulates the mode of action of a public authority.” 
Goadby, Introduction to Law (London, 1910) 152. Cf. 
Markby, ante, n. 10 at sec. 301. 

26. Ante, n. 11 at 359-60. 

27. Ante, n. 10 at sec. 297. Cf. Chamberlayne, Evi- 
dence (1911) sec. 171. Salmond, Jurisprudence (Par- 
ker’s ed. 1937) 647, 649; Holmes (O. W.), Collected 
Papers, (1921) 310, 313 sq.; Jacobus v. Colgate, 217 
N. Y. 235, 111 N.E. 837 (1916); McClintock, Sub- 
stance and Procedure in the Conflict of Laws, 78 U. 
of Pa. L. Rev. 943 (1930); Cook, Same, Yale L. J. 
XLII, 333 (1923); Callahan and Ferguson, Evidence 
and the New Federal Rules, ib. XLV, 622, 641-4 
(1936) ; Tunks, (Categorization & Federalism: “Sub- 
stance” and “Procedure,” Ill. L. Rev. XXXIV, 271 
(1939). 

Beale, Conflict of Laws (1935) I, Section 8A, 9, con- 
tains a classification of rights into (1) primary (“created 
by law”; uninfringed); (2) secondary (arising from 
violation of primary rights); (3) remedial (rights to 
enforce secondary ones). This classification is followed 
by McClintock, 78 U. of Pa. L. Rev. 943 and Goodrich, 
Conflict of Laws (1927) sec. 81, the latter of whom 
speaks of it as Prof. Beale’s. The classification is 
really that of the writers on jurisprudence. See Hol- 


land, ante n. 11 at pp. 147-8. Cf. Markby, ante, n. 27. 
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constantly affect the right itself. When the judgeswhich is little more than an exposition of the 


say that after a certain time has elapsed we will 
no longer enforce a right, it is impossible to say 
that this rule of law does not affect rights. So, 
again, I make a contract. If I make it in a certain 
form I can sue upon it. If I do not make it in that 
form, whether I can sue upon it or not depends 
upon the nature of the defense set up by my 
adversary. This is because of certain rules of 
procedure. But my rights under the contract are 
clearly affected.” 


The remedial law of about one-half of the 
American states and practically all of the terri- 
tories is now embodied in codes of civil pro- 
cedure though there are numerous English- 
speaking jurisdictions where it remains un- 
codified; but Congress and 18 state legislatures 
have “authorized” courts to make rules govern- 
ing “practice” and “procedure.” 


Ill 


PUBLIC LAW should, I think, include as its 
first grand division, Constitutional Law?® 
which treats of the structure*® and organiza- 
tion,?! the form*®? and framework of govern- 
ment. It must, however, be distinguished from 
Constitutional Law in the American sense, 


28. See Jnl. Am. Jud. Soc. XXIII, 174, and A.B.A. 
Jni. XX VI, 413, referring to Arizona’s new Civil Pro- 
cedure Code framed under the state Supreme Court 
supervision, in force since January 1, 1940. 

29. Holland, ante n. 11 at p. 370 sq. 

30. “Constitutional Law deals with structure; ad- 
ministrative law with function.” Maitland, Constitu- 
tional History of England (1911) 533. 

“Constitutional Law deals with the anatomy of gov- 
ernment; administration . . . with the functions—the 
physiology of government.” Goodnow, Administrative 
Law (1905) 3. 

Hence I am unable to agree with Prof. Fuchs (“Ad- 
ministrative Law Theory,” 47 Yale L. J. 538, 540 
(1938) in making that branch “include the law 
which provides the structure of government.” Such, 
it will be seen, is not the concept of the writers quoted 
above. 

31. “The study of the organization of government 
belongs to Constitutional Law.” Goodnow, ante n. 30. 

32. See Holland, ante n. 29. 

33. Ib. 373-4. 

34. California. Deering’s Codes, (1872) Vol. I. 

Georgia (163) Park’s Annotated Code (1918). 

North Dakota. (1895) Compiled Laws, 1913, Vol. I, 
Chs. 1-54. 

The “political code” here is interesting for its 
division into four parts: 

“The first declares what persons compose the 
people of the State, and the political rights and 
duties of all persons subject to its jurisdiction; the 
second defines the territory of the State and its 


Federal and State constitutions; and these, 
as Holland** points out, “contain provisions 
upon many topics of private law, such as respect 
for property and contracts.” In other words, 
“Constitutional Law,” as we have it, is not a 
scientific, but a purely arbitrary, division, de- 
pending upon what happens to be included in 
certain instruments. It does, however, include 
the topics above enumerated and to which the 
phrase “Constitutional Law” is here confined. 
In some jurisdictions it is embodied mainly 
into a “Political Code.’’34 

Penal Law. Following Holland*5 I would 
place penal, or criminal law under public law, 
its chief historical characteristic being that it 
is invoked and enforced by the state and not by, 
nor at the instance of, the individual. 

Administrative Law. 


“The various organs of the sovereign power are 
described by constitutional law as at rest; but it 
is also necessary that they should be considered 
as in motion and that the manner of their activity 
should be prescribed in detail. The branch of the 
law which does this is called Administrative law, 
‘Verwaltungsrecht’, in the widest sense of the 
term.”* 


civil divisions: the third relates to the general 
government of the State, the functions of its public 
officers, its public ways, its general police and civil 
policy; the fourth relates to the local government 
of counties, cities, towns and villages.” 

Philippines. An example of the confusion caused by 
wrong nomenclature and classification is the so-called 
“Administrative Code” of the Philippines, framed prin- 
cipally by an American lawyer, now deceased. It pur- 
ports to contain the public (Constitutional) law but 
also includes remedies which naturally belong in the 
Code of Civil Procedure; but practically nothing on 
Administrative Law in its modern sense. See the edi- 
tion of Araneta, annotated (Manila, 1927) 5 vols. 

35. Ante n. 11 at pp. 369, 378. Blackstone (Comm. 
III, 162) includes under police “all such crimes as es- 
pecially affect public society and are not comprehended 
under any of the four preceding species. These amount, 
some of them, to felony, and others to misdemeanors 
only.” He then proceeds to enumerate as examples, 
clandestine marriages, bigamy, vagabondage, etc. But 
as Woolsey well says (Nature and Sphere of Police 
Power, Jnl. of Social Science, III, 97 (1871) “the of- 
fenses which he names show how very miscellaneous 
and illogical this division is.” To Freund (Police 
Power (1904), 2, “an arrangement of this kind is sim- 
ply a matter of convenience and has no legal signifi- 
cance. It would be impossible to discover any prin- 
ciple upon which these particular matters are brought 
together and separated from others.” 


36. Holland, ante n. 11 at p. 145. Cf. 369 sq. 
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Administrative Law, then, is that branch of 
public law*? which deals with administration 
(“government in action”)%* and particularly 
with that phase of it which involves the exer- 
cise of police power, as will be explained later. 
Just as remedial or adjective law is needed in 
order to translate theoretical, private, substan- 
tive rights into those actually realized, so ad- 
ministrative law provides for the exercise of 
the powers and functions, the application of 
substantive provisions, expressed in the in- 
strument, be it written or customary, which 
embodies constitutional law.*® Administrative 
Law, therefore, covers a wide and ever grow- 
ing field and he would be bold indeed who would 
assume to fix its exact limits.*° 

There are, however, certain branches which 
have long been recognized as belonging to ad- 
ministration and therefore subject to Admin- 
istrative Law. Enumerated in their probable 
historical order these include: 


37. “. .. in public law, administrative law operates 
under the sanction of penalties, while in private law, 
administrative cooperation is generally only a validity 
requirement.” Freund, Administrative Powers Over 
Persons and Property (1928) 29. Cf. Dimmock, The 
Development of American Administrative Law, Jnl. 
Comp. Leg. & Int. Law, (3d. ser., 1933) 43. 

38. “A function of government called ‘administra- 
tion,’ is being differentiated from the general sphere of 
governmental activity and the term ‘administrative law’ 
is applied to the rules which regulate its discharge”. 
Goodnow, ante n. 30 at p. 1, Cf. p. 3. 

39. “Administrative Law is the necessary supplement 
of Constitutional Law” which “it also complements . . . 
as it determines the rules of law relative to the activity 
of the administrative authorities”. Goodnow, Compara- 
tive Administrative Law (1893) 8. 

Mr. Berle, however, thinks that “Administrative Law 
is ... not a supplement to ‘Constitutional Law’” but 
“a redivision of the various bodies of law which pre- 
viously have been grouped under” that head. “That 
part of Constitutional Law relative to the functions of 
governmental bodies, would, in its turn, form one part 
of Administrative Law”. The Expansion of American 
Administrative Law, 30 Harv. L. Rev. 430, 438 (1917). 

40. Definitions, or rather descriptions, have been 
essayed from time to time and some are quoted below: 

“That part of public law which... fixes the organi- 
zation and determines the competence of the authorities 
which execute the law and indicates . . . remedies.” 
Goodnow, ante n. 30 at p. 17. 

“. . . the jurisdiction of a judicial nature exercised 
by administrative agencies over rights and property”. 
Robson, Justice and Administrative Law (1928) 31. 

“, .. deals with the field of legal control exercised by 
law-administering agencies other than courts and the 
field of legal control exercised by the courts over such 
agencies.” Frankfurter, 37 Harvard L. Rev. 638, 640. 

“Administrative ‘law’ in this country (England) is 
not really a system at all, but is simply an exercise of 
arbitrary power in relation to certain matters which are 
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(1) Jural, the administration of justice, 
perhaps the state’s earliest function ;*1 and here 
I would allocate criminal (penal) procedure; 

(2) Fiscal** the promotion, collection and 
disbursement of the state’s revenues; 

(3) Military, the recruiting, equipment and 
direction*!» of the national defense force in 
its various branches of army, navy, air corps, 
etc. 

(4) Police.42 This, while the latest of the 
four branches, has had a long history. Black- 
stone coupled “the public police and economy” 
as “the due regulation and domestic order of 
the kingdom.” The French Revolutionary 
Code** provided: 


“Police is instituted to maintain public order, the 
liberty, property safety of individuals. (Art.16)... 
Administrative police has for its object the main- 
tenance of public order in every place and in every 
part of the general administration. It tends prin- 
cipally to prevent delicts.” (torts) (Art. 19) 


specified or indicated by statute, not on any definite 
principle, but haphazard, on the theory, presumably, 
that such matters are better kept outside the control 
of the Courts and left to the uncontrolled discretion of 
the Executive and its servants”. Lord Chief Justice 
Hewart, The New Despotism (1929) 48. 

I venture to add another description: Administrative 
Law is that branch of public law which deals with 
administration (“Government in action”) especially the 
exercise of Police Power by quasi-judicial and non- 
judicial agencies. 

41. See my Jus Talionis, China Law Review, IX, 
306, 369. 

“The separation (auscheidung) of the judicial power 
from that of government in the modern state, is a very 
important political advance. In ancient times and in 
the middle ages the same magistrate exercised both 
functions. The purity of justice, the liberty of citizens, 
have gained by the change and government has not lost 
in security.” Bluntschli, Theory of the State (2d. Eng. 
ed. Oxford, 1895), 523. 

41a. See Dicey, Law of the Constitution (1924), 
Chap. X. 

41b. See e.g. The Administration of the American 
Revolutionary Army, Harvard Hist. Studies IX. 

42. “The word itself is directly from the Greek 
politeta which denotes first citizenship, or being a mem- 
ber of a political community ; then the constitution, then 
the administration of such a community. Thus we 
reach what may be called state policy and, in a nar- 
rower sense, that part of the internal administration 
which is concerned with public welfare”. Woolsey, 
Nature and Sphere of Police Power, ante n. 35. 

43. Code des delits et des peines; 3 Brumaire, an 4 
(October 25, 1795). 

“Though of Greek extraction, it seems to be of 
French growth: it is from France, at least, that it has 
been imported into Great Britain, where it still retains 
its foreign garb. In Germany, if it did not originate 
there, it has, at least, been naturalized”. Bentham, 


Works (Edinburgh 1843) I, 102 n. See also ante n. 3, 
ch. III, The Executive Council in France (Goodnow). 
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Bentham“ defined it as “in general a system 
of precaution either for the prevention of 
crimes or of calamities. It is designed to pre- 
vent evil and provide benefits.” Chief Justice 
Shaw, writing about the middle of the 19th 
century, noted that “it is easier to perceive and 
realize the existence and sources of this power 
than to mark its boundaries or to prescribe 
limits to its exercise.”*5 Woolsey, in his illumi- 
nating article,4® written as early as 1870, 
treated the subject from the comparative stand- 
point and found that 
“The police department of administration is coex- 
tensive with the public welfare. The rights of 
individuals and the rights of government against 
individuals, when drawn into question, fall to the 
office of the judiciary. . . . The interests of indi- 
viduals and of society are under the guardianship 
of the police” ... another name for care of public 
welfare.” 

To Judge Cooley*’ 

“The police of a State, in a comprehensive sense, 
embraces the whole system of internal regulation, 
by which the State seeks not only to preserve the 
public order and to prevent offenses against (it),“ 
but also to establish, for the intercourse of citizens 
with citizens, those rules of good manners and good 
neighborhood which are calculated to prevent a con- 
flict of rights and to insure to each the uninter- 
rupted enjoyment of his own, so far as is reason- 
ably consistent with a like enjoyment of rights by 
others.” 

The next American writer,®° in point of time, 
on this subject saw in it 
“simply the power in government to establish pro- 
visions for the enforcement of the common, as well 


as civil, law maxim, sic utere tuo, ut alienum non 
laedas.” 


44. Works, III, 169. Elsewhere (I, 102 n) he says 
that “the idea belonging to it seems to be too multi- 
farious to be susceptible of any single definition.” Ben- 
tham’s work on political and administrative institutions 
(including “police administration”) helped greatly to 
avert “social revolution or administrative chaos at 
home” and “the break up of the new British Empire 
abroad”. Wallas, 3 Encyc. Soc. Sciences, 518. 

“Bentham probably is the intellectual founder of the 
modern British departmental system and of the science 
of administration.” Fuchs, Yale L. J., XLVII, 
543 n 17. 

45. Com. v. Alger, 7 Cush. (Mass.), 53, 85. (1851). 

46. Ante n. 35 at p. 102. 

47. Of course he does not mean the familiar func- 
tionaries who enforce it—i. e., policemen. 

48. Constitutional Limitations (8th ed. 1927) 1223. 

49. Here he differs from Von Mohl who “separates 
preventive justice ... from police power in his classi- 
fication and arranges it under justice proper” i. ¢., 
jural administration. See Woolsey, ante 35 at p. 103. 

50. Tiedeman, Police Power (St. Louis, 1886) 4, 
adding (2, 3) “The continental jurists include under 
the term Police Power not only those restraints upon 
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But the later one,®! who was also a pioneer 
in American Administrative Law, states the 
result of his research as follows: 

“From the mass of decisions, in which the nature 
of the power has been discussed and its application 
either conceded or denied, it is possible to evolve 
at least two main attributes or characteristics 
which differentiate the police power; it aims di- 
rectly to secure and promote the public welfare 
and it does so by restraint and compulsion.” 

It would seem, then, that there is a sphere 
of administration outside the first three above 
mentioned (p. 8) which is devoted especially 
to public welfare but whose limits are likewise 
not yet fixed. Nor is it necessary that they 
should be. It suffices if they include all of Ad- 
ministrative Law which is neither jural, fiscal 
nor military. “Police” thus becomes the “hop- 
per” into which fall the unclassified phases of 
administration and which is not to be discarded 
merely because no exact definition may yet 
have been generally accepted. 

Federal Police Power. Notwithstanding this 
array of its exponents, there was at least one 
writer®? at the last century’s close who went 
so far as “to deny the existence of any police 
power as a separate entity.” There are some 
also who deny such power to the Federal Gov- 
ernment. But the notion of police power as 
embracing the public welfare seems to have 
been anticipated in the United States Consti- 
tution, whose preamble announces it as one of 
the objects of that instrument to “promote the 
general welfare,” while sec. 8 of Art. I author- 


private rights, which are imposed for the general wel- 
fare of all, but also all the government institutions, 
which are established with public funds for the better 
promotion of the public good, and the alleviation of 
private want and suffering”. 

51. Freund, Police Power (1904) 3, who further 
describes it (iii) as “promoting the public welfare by 
restraining the use of liberty and property”. It “aims 
directly” he continues (3) to . . . promote the public 
welfare ... by restraint (and compulsion) “of privi- 
lege as to persons and property”. 

“Of the four principal (ante p. 8) manifestations of 
governmental power, it is the police . .. which is chiefly 
associated with the idea of regulation . . . incidental to 
the other powers but of the essence of police. It is 
impossible to determine controversies, to punish crime, 
to raise revenue or to use public funds without appro- 
priate rules of law; but, in approaching the police power 
the very first question is whether there should be regu- 
lation or freedom”; in determining which “logical 
accuracy becomes a secondary matter and it will be 
found that there are no sharp dividing lines”. Freund, 
Legislative Regulation (1922), 53. 

52. Hastings, The Development of Law as IIlus- 
trated by the Decisions Relating to the Police Power 
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izes Congress “to provide for the general wel- 
ware.” However, as the government thereby 
established is one of limited prerogatives, “the 
federal exercise of the police power through 
positive legislation, rests upon the enumerated 
powers of Congress,”5? the most frequently 
exercised of which is the regulation of com- 
merce. (I, 1 (3) ) Another is the requirement 
of “due process of law” whose equivalent... 
according to Lord Coke, is found in the words 
‘law of the land’ in the Great Charter.”54 It is 
not found in the original seven articles of the 
Constitution but appears first in the 5th 
Amendment, which, of course, affected the Fed- 
eral Government alone. But in the 14th Amend- 
ment (1) the “due process” clause reappears 
“as a restraint upon the power of the states” 
with the result that “the docket of this (Su- 
preme) Court is crowded with cases in which 
we are asked to hold that state courts and state 
legislatures have deprived their own citizens of 
life, liberty or property ‘without due process of 
law.’ 55 

Importance of Police Power. The close re- 
lation between Police Power and Administrative 
Law may be due to the continental origin of 
the terminology, if not the concepts, of both.5¢ 
It is at least significant that two of our fore- 


of the State, Proc. Am. Philosophical Soc. (1900) 
XXXIX, 163, 554. “The inference is unwarranted,” 
says Freund, Police Power, (1904) 3. 

53. Freund, ib. 

54. Davidson v. New Orleans, 96 U. S. 97, 101 
(1877), per Miller J. 

55. Ib. at p. 104. Cf. Powell (T. R.), The Supreme 
Court and State Police Power, 1922-1930 (1932), re- 
printed from Va. L. Rev. XVII, XVIII. 

56. See ante n. 43. 


57. Ante n. 51. Later he published, The Growth of 
American Administrative Law (1923); Administrative 
Powers Over Persons and Property (1928) ; (compara- 
tive); Cases on Administrative Law (1911); 2d ed. 
(1928). 

58. Frankfurter and Davidson (2d Ed. 1935) 650. 

59. E. g., regulation of the traffic in narcotics, and 
intoxicants; suppression of “white slavery” etc. 

60. E. g., the British Railway & Canal Commission 
of 1873 (partly superseded by the Railway Rates Tri- 
bunal of 1921); the American state railway commis- 
sions beginning with the late ’70’s; the Interstate Com- 
merce Act of 1887, often amended; the Federal Trade 
Commission Act of 1915; the Securities Act of 1933; 
the Securities Exchange Act of 1934; the Public Utility 
Holding Act of 1935; the Federal Communications Act 
of 1934, etc. All the “modes of control” mentioned by 
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most pioneers in the latter field—Drs. Freund 
and Goodnow—each had continental training, 
and that the former’s first important work5’ 
was on Police Power. In the first edition of 
his case book on Administrative Law, Freund 
devoted an entire section (pp. 132-159) to “No- 
tice in the Exercise of the Police Power,” using 
Federal cases. Hence it is rather curious to 
find that the new school of writers on Admin- 
istrative Law has little to say of its relation to 
Police Power. For the latter phrase does not 
even appear in the index of more than one*® of 
six recent case books on the former subject. 


Yet it is extension into that uncharted field 
of Police Power which marks the rapid growth 
of administrative tribunals during the last two 
generations. They are especially conspicuous 
in the spheres of morals®® trade,®° health* 
and that still more indefinite phase, described 
by the term “policy.’”®? It would seem quite 
justifiable, therefore, to treat Police Power as 
covering all that portion of Administrative Law 
not included in the three other branches enum- 
erated above (p. ?) and its exercise as consti- 
tuting the principal function of administrative 
tribunals. Such a classification would go far to 
determine the latter’s nature and limits. 


A. T. Vanderbilt in Eisner’s “How Government Regu- 
lates Business” (1939), 84, belong to this branch. 

61. £. g., the British Public Health Act of 1875 and 
the numerous American Federal and state acts of simi- 
lar import. 

“Among these administrative judicial powers, per- 
haps the most remarkable are those exercised by the 
Ministry of Health in regard to National Health Insur- 
ance and by the Ministry of Labor in regard to Unem- 
ployment Insurance.” Allen (C. K.) in Jnl. of the 
Soc. of Public Teachers of Law (1929), 15. 

62. In Britain “there has been a progressive delega- 
tion of judicial and quasi-judicial functions (often in 
connection with legislative authority) to officers of the 
Crown (i. e. executives).” Anson, Law and Practice 
of the Constitution (4th ed. 1935) 340 sq. 

“If you take up a modern volume of the Queen’s 
Bench Division, you will find that about half of the 
cases have to do with rules of administrative Law. 
The governmental powers have become of the greatest 
importance and to leave them out of the picture is to 
make ...a partial, one-sided, obsolete sketch.” Mait- 
land, Constitutional History (1908), 505-6. 

One of the advantages claimed for these tribunals 
is the maintenance of “a consistent policy” in their 
respective fields. Another is “expert attention” and 
a third (not always realized in practice) is “greater 
expedition.” 
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Notes on New Publications 


JUDICIAL COUNCIL INFORMATION PROVIDED 


The Annual Handbook of the National Con- 
ference of Judicial Councils, Volume II, New- 
ark, N. J., 1940. 136 pp. 


Early in 1939 the National Conference of 
Judicial Councils published a 50-page mimeo- 
graphed Survey of State Judicial Councils, 
embodying the results of a questionnaire re- 
garding their organization, personnel, finances, 
methods, projects and accomplishments. The 
Annual Handbook, published this year as Vol- 
ume II of the same series, presents a similar 
bird’s-eye view of the state councils based upon 
another questionnaire, together with additional 
material sufficient to fill 136 printed pages. 

Of special value to the judicial council move- 
ment is the bibliographical material contained 
in three sections which together comprise 72 
pages of the volume. This includes an up-to- 
date bibliography listing about 400 books, pam- 
phlets and articles on the subject of judicial 
councils, including some just off the press and 
others still in preparation; an index to the state 
judicial council reports with more than 100 
subject headings, all subdivided by states; and 
a useful check list of all judicial council reports 
published from the beginning of the movement 
through 1939. 

The index lists 31 states, of which 23 have 
active judicial councils, 4 have inactive ones, 
and 4 have active advisory committees or other 
organizations to carry on the same type of 
work. Three new ones, Nebraska, Rhode Island, 
and Puerto Rico, were added in 1939, the 
former by supreme court rule and the latter 
two by legislative act. The Missouri Judicial 
Council was dissolved in 1939, but its work is 
being continued by the supreme court commit- 
tee on practice and procedure. 

The volume includes a short account of the 
history of the judicial council movement and 
the work of the National Conference, by James 
W. McClendon, Chairman, and an announce- 
ment by Roscoe Pound, Conference Director, of 
a series of Conference publications on various 
phases of judicial administration. 


DESERVED RECOGNITION 


Marshall and Taney, by Ben W. Palmer. 
Minneapolis, University of Minnesota Press, 
1939. 

George Washington is a hero because the 
American revolution succeeded. Had it failed, 
history would have branded him a traitor and 
an outlaw. Likewise, because the ideas of Ham- 
iltonian federalism triumphed over those of 
Jeffersonian state sovereignty, historians have 
tended to deify John Marshall, judicial advo- 
cate of federalism, and to consign his unfor- 
tunate successor, Roger Brooke Taney, to the 
infamy appropriate to champions of lost and 
unpopular causes. 

That Taney did not deserve such a role is the 
thesis of Palmer’s reappraisal of the two men. 
He cites case after case in which Taney upheld 
federal power, like Marshall, against the states; 
and. to refute the pro-slavery reputation which 
the Dred Scott opinion won him, Palmer reex- 
amines that noted case, points to Taney’s per- 
sonal example in freeing his own slaves, and 
quotes some remarkable anti-slavery utterances 
which appear to have been carefully suppressed 
by his hostile contemporaries. 

Attention is directed to constitutional 
opinions from Taney’s pen as sound and as 
important as the celebrated Marshall opinions, 
and the result of this study should be some 
deserved recognition for the man who has been 
characterized by his distinguished successor, 
Charles Evans Hughes, as “a great chief jus- 
tice.” 


DRAMATIC STORY OF TWo LONDON JUSTICES 


All readers interested in improvements in 
the courts of limited jurisdiction will enjoy the 
excellent article in the American Bar Associa- 
tion Journal for September, at page 725. Here 
they will find the intensely interesting story of 
the beginning made in London in the matter of 
justice for the small litigant in the latter half 
of the eighteenth century. The careers and 
personalities of Henry Fielding, known widely 
as the progenitor of the novel, and his blind 
brother, Sir John Fielding, are told with gra- 
cious art by Frank W. Grinnell. In our times 
the condition of the typical minor court is much 
better than was the case in London two hun- 
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dred years ago, but we have to complete the 
campaign now well under way before we dare 
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compare our system with that of modern Eng- 
land or of Canada. 


Virginia Justices’ Association Praised 


In a number of states there have been en- 
lightened efforts to unify the judicial depart- 
ments. If either the legal profession or the 
general public could realize the losses due to 
disintegration of the judicial agents in the 
typical state, there would soon be a correction. 
The easiest route, doubtless, was worked out 
by the Indiana Judicial Council as described 
in this Journal for February, 1939 (23:196). 

In Virginia the development of the body of 
trial justices, as a substitute for the typical 
localized justices of the peace, had not gone 
far before these new magistrates realized that 
it was advantageous to their services to be able 
to meet and exchange experiences. (See the 
thorough explanation of the Virginia Trial 
Justice system in this JOURNAL, 23:6, Apr. 
1940.) 

It is a significant fact that the new type of 
justice, starting out with ambition to perform 
important services, did not require urging to do 
what was needed to acquire experience and 
efficient performance. President J. Calloway 
Brown, of Bedford, describes their association 
in a recent letter: 

“There are ninety trial justices in Virginia and 
about sixty-five of this number belong to the Asso- 
ciation of Trial Justices of Virginia. Our Asso- 
ciation was organized January 25, 1935. It was not 
organized for the personal benefit of any individual 
trial justices or group, and at no time during its 
existence have any of its efforts been directed for 
the individual gain or benefit of a trial justice. It 
is not a political organization in any respect. 

“It has resulted in the several trial justices of 
the state being better qualified and in more efficient 
discharge of their duties. It has assisted the 
general assembly of Virginia in simplifying the 


laws and procedure relative to cases before trial 
justices. 


“Our Association holds annual meetings at 
which prominent speakers present subjects of in- 
terest to the trial justices. Frequently the depart- 
ment heads of the State of Virginia are present 
and show how our organization and the several 
trial justices can be of service to their several 
departments. We submit the various problems 
and find out how other trial justices have solved 
these problems, holding very effective round table 
discussions in regard to our work. This affords a 
more uniform procedure throughout the State than 
we would otherwise have.” 

In the Virginia statutes there is no require- 
ment that lawyers be appointed to the office 
of trial justice. Selection is entirely in the 
power of the circuit judges. Nearly ninety 
per cent of the appointees are in fact lawyers, 
and it is not so important that a number of 
them should have well earned reputations for 
ability, as the fact that the mode of selection 
insures competency. The circuit judge must, 
in his own interest, find and appoint as justice 
one whom he believes will enhance his own 
reputation; and no person in the circuit is in a 
better position to appraise talent. 

This responsibility for selection by an expert 
cannot be stressed too strongly. It must underlie 
every really successful enterprise, governmental 
or private. Instinctively we rely upon respon- 
sibility lodged in an expert as a necessary 
framework for an army and a navy, and for any 
large commercial or industrial organization. It 
is when we come to selecting judges in three- 
fourths of our States that we shift the burden 
of choice to the voters and commonly require 
candidates for the bench to become politicians 
before they become judges. 

The Virginia Trial Justice Association is 
highly commendable. It should reach a high 
success in bringing about an organization of 
all the judges of the State. 
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